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A SUMMARY OF CONDITIONS IN THE UNITED STATES 


By WILLIAM LAMBERT BARNARD 


N order to form a just estimate of the 
applicability to our courts of methods 
of procedure elsewhere successful, a sum- 
mary of the condition of the dockets of the 
trial courts of the country may be of as- 
sistance. To obtain this information letters 
were addressed to the secretaries of bar 
associations throughout the United States. 
Their aid was sought in ascertaining present 
conditions in the different states as to con- 
gestion of business in the nist prius courts, 
the average length of time consumed in 
reaching trial, the causes of delay and any 
suggested remedies. Similar questions were 
asked concerning the Appellate Courts. A 
few secretaries answered by stating the facts, 
others referred to prominent lawyers who 
could do so and others, unfortunately, did 
nothing. I have not had, therefore, as 
much data from which to compile this 
article as had been expected. Despite its 
lessened scope it may be of some interest, 
and, if so, all praise is due to the kindness 
of many busy, talented men and to the 
pains which they took in furnishing infor- 
mation. 

On examining the subject there soon 
developed a distinction between congestion 
and delay which it is well to note. The 
business of the courts in many states was 
found to be uncongested, yet in several of 





these delay existed. Congestion was found 
in the vicinity of nearly all large cities and 
seldom in the sparsely settled states. While 
congestion always results in delay, the latter, 
owing to antiquated systems of procedure 
and infrequent terms of court, may be 
found in little congested districts —as in 
New Jersey and Georgia. 

In giving an account of the present con- 
ditions no attention has been paid to such 
delays as are caused by dilatory pleas, 
procrastinating counsel, or defendants re- 
luctant to face the certain day of reckoning. 
Where time consumed in obtaining a trial 
is mentioned, reference is to the period 
between the joining of issue and the date 
of trial. 

The Probate and Equity Courts through- 
out the country are reasonably prompt. 

In the common law courts, in Florida, 
Kentucky, Maine, Minnesota, New Hamp- 
shire, North Carolina, and the territory 
of Arizona, there is little or no congestion 
or delay. The average time consumed in 
reaching trial is, in Kentucky sixty days, 
in North Carolina three months, and in the 
others, cases are sometimes reached for 
trial at the term when issue is joined, 
almost certainly at the first term thereafter. 

In Colorado, Michigan, Montana, and 
Nebraska there is no appreciable congestion 








4 


‘ 


262 


THE GREEN BAG 





or delay in the courts of first instance. The 
Supreme or Appellate courts of those states 
are, however, more or less behindhand. 

In Colorado the docket of the Supreme 
Court is so congested as to cause two years’ 
delay, while in the Court of Appeals nearly 
four years pass before an opinion is ren- 
dered. Recent constitutional amendments 
consolidating these courts, and increasing 
the number of the justices of the Supreme 
Court, werlt into effect in April of this year 
and, it is hoped, will work an improvement. 

The Michigan Supreme Court has been 
flooded with appeals and considerable matter 
of original jurisdiction, but long agitation 
has secured three additional judges. This 
and a contemplated intermediate Appellate 
Court should result in improvement. 

Until recently Montana’s Supreme Court 
was about two years behind its docket. 
With the aid of three commissioners it is 
now catching up with the work. 

The Supreme Court of Nebraska was, in 
1901, about five years behindhand, but the 
addition in that year of nine commissioners 
brought the work up to date in January, 
1904. At that time the number of com- 
missioners was reduced to three, and by 
January, 1905, the court was about one 
hundred cases behind and continually losing 
ground. 

In Georgia, New Jersey, North Dakota, 
Pennsylvania, South Carolina, and Wiscon- 
sin there is little or no delay or congestion 
in the Appellate courts. In Georgia the 
Supreme Court cannot get far behind its 
docket. Although the number of cases an- 
nually heard there range from goo to 1000, 
the Constitution provides that all shall be 
disposed of at the first or second term. If 
a plaintiff in error is not ready at the first 
term, unless for Providential cause, his case 
is stricken from the docket. Judgment can 
be withheld until the first term after argu- 
ment, and if not then handed down the 
case stands affirmed. The average time 
from decision in the lower to a hearing in 
the higher court is six months. There are 





but two terms yearly. There is no acute 
congestion in the trial courts of Georgia, 
and none at all outside of Atlanta. But in 
the Superior Courts there is some delay 
because of infrequent terms and because, 
no matter how plain or undisputed. the 
demand, judgment cannot be entered until 
the second term, and this may involve a 
year’s delay. 

The New Jersey Supreme Court and 
Court of Errors and Appeals are each but 
one term (four months) behind their ‘work. 
An opinion is rendered in from twelve to 
fifteen months after decision in the lower 
court. The only congestion in New Jersey’s 
trial courts occurs in Essex County in which 
Newark is situated. In that county it 
takes approximately eight months to secure 
a trial. 

The Supreme Court of North Dakota is 
two months behindhand, due largely to 
temporary and personal causes, so that 
there cannot be said to be any real conges- 
tion or delay. There is, however, one 
unusual and peculiar source of possible 
delay — the right to except to instructions 
after verdict given and jury discharged. 
The courts of first instance are, as a rule, 
free from congestion or delay, but in a 
few districts there is six months’ delay, and 
in one court eighteen months elapse before 
trial is had. 

In Pennsylvania, particularly in Phila- 
delphia, the trial courts are somewhat con- 
gested, but there it is not the congestion or 
delay from which the Bar and litigants 
suffer so much as the uncertainty. Not in- 
frequently a case in the Common Pleas 
courts is reached within six months. In 
all the courts, except one, there is a trial 
list of fifteen cases made up for each of the 
first four days in the week. There are no 
jury trials on Saturdays, and it is manifestly 
impossible for any court to try sixty cases. 
in five days. As there is no preliminary 
call of the list it is impossible to foretell 
when a case will be reached. If not reached 
on the day after that for which it was set 
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down, a case goes over to the next term. 


‘In some of the courts cases are arranged 


without reference to seniority so that one 
at issue but a few months may be tried 
before others which have been on the lists 
for several years. 

In South Carolina a decision in the Su- 
preme Court may be expected within eight 
months of trial in the mist prius courts. 
In the latter, however, a lack of judicial 
machinery and infrequent terms of court 
cause a delay of eighteen months in reach- 
ing trial. 

In Wisconsin the only congestion occurs 
in the trial courts in Milwaukee, where it 
results in considerable delay. There, on a 
recent calendar of 1085 cases there were 
three with issue joined in 1893, two in 
1896, and ninety-eight in 1897. Of these. 
however, a number were awaiting the result 
of test cases that had been up to, and had 
come back from, the Supreme Court three 
or four times. — 

Maryland, outside of Baltimore, is free 
from congestion or delay. In the Equity 
courts of that city there was a slight but 
actual decrease in litigation from 1903 to 
1904. Of the 1655 causes, instituted in 
1904, 221 were subsequently dismissed by 
the complainants’ solicitors and not over 
700 involved anything other than the purely 
formal action of the court. Of these 700 
a large number were solely for the fixing of 
temporary alimony. So that while at times 
there has been an apparent congestion, it 
has been due largely to the fact that many 
causes matured for hearing at the same 
moment, and congestion in these courts has 
at such times existed, but was temporary, 
rather than permanent, in nature. In the 
Baltimore common law courts there were 
on the trial calendars at the beginning of 
the year 1904, 2485 cases, and during 1904 
there were instituted 2618 new cases. Dur- 
ing the year 2350 cases were disposed of, 
leaving upon the trial calendars at the 
commencement of 1905 2753 cases, or a 
total increase, as between 1y04 and 1905, 





of 268. But it should be borne in mind 
that while 2618 cases were begun in 1904 
there were but 2193 instituted in 1903, or 
an increase of 425 cases as between 1903 
and 1904. It will be apparent from the 
above facts that about a year would elapse 
from joining issue to trial, and that is about 
the extent of the delay. It is interesting 
to note that of the 2753 cases on the calen- 
dar for January, 1905, about 75 per cent 
were damage cases, and of these from 70 
per cent to 75 per cent were for personal 
injuries. 

In Kansas there is no appreciable delay 
outside of Leavenworth County. A few 
years ago the trial court there was nearly 
five years behind its docket, but consider- 
able improvement has been made since then. 
The Kansas Supreme Court has also been 
congested, but is catching up with its work. 
About eight months elapse from the filing 
of a case to a decision. 

Indiana is another state whose trial 
courts are free from marked delay outside 
of the largest city. But in Indianapolis, in 
the court of first instance, a case may 
wait about twelve months before trial. 
There is no delay in the Supreme Court, 
but there is an Appellate Court, which is 
one of last resort for minor matters, and 
there a delay exists of from eighteen months 
to two years. 

In Massachusetts there is considerable 
congestion and delay in the Superior Court. 
These conditions are most marked in Suf- 
folk County in which Boston is situated. 
Suffolk has a very small area containing 
only the cities of Boston and Chelsea, and 
the towns of Winthrop and Revere. Con- 
tiguous to Suffolk, however, are the cities 
of Cambridge, Somerville, Newton, and 
Quincy, and the towns of Brookline, Ded- 
ham, Hyde Park, Milton, and Belmont. 
The provisions of the practice act make it 
possible to sue in Suffolk though neither 
party resides there and, where a trustee 
(in many states called garnishee) can be 
found in Suffolk, it is not necessary that 
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either plaintiff or the defendant should 
live or do business in Suffolk to give that 
county’s courts jurisdiction. The result is 
that many cases are brought there which by 
rights do not actually belong there. For 
instance, a plaintiff, living in Newburyport 
and injured in Nantucket by the negligence 
of a defendant living in Springfield, may sue 
in Suffolk if the defendant has a place of 
business or merely a bank account in Bos- 
ton, Chelsea, Revere, or Winthrop. Attor- 
neys practising in Suffolk take advantage 
of this to sue where they can most easily 
keep an eye on their cases and where the 
juries are most accustomed to giving ver- 
dicts for large sums. 

The practice acts permit causes originally 
brought in district, municipal, or police 
courts to be appealed to the Superior Court 
where they are tried de novo. In Suffolk 
such cases are entitled to go on a special, 
speedy trial list and thus reach trial much 
sooner than the average case brought 
originally in the Superior Court. 

Until recently the clerk’s office of the 
Suffolk Superior Court has kept no statistics 
as to the number of cases brought each year 
or the manner of their disposition. It is, 
therefore, impossible to speak in other than 
indefinite terms. A casual inspection of the 
docket shows jury cases brought originally 
in that court during October, November, 
and December of 1902, and in which the 
docket discloses no dilatory pleas or other 
evidence of a desire for delay. In these 
cases verdicts were rendered in March, 1905, 
or a lapse of over two years from the join- 
ing of issue. And this may fairly be taken 
as the time consumed in reaching trial. 

Recent additions to the numbers of the 
justices of the Superior Court and to the 
number of sessions held in Suffolk (nine 





judges sit almost continuously from early 
October to late in June) and the adoption of 
a new system of assigning cases for trial (al- 
most identical with the Ohio system de- 
scribed in another article in this issue by 
Mr. Westenhaver) have bettered the con- 
ditions of a few years ago. On January 
I, 1904, there were 10,016 law cases 
pending in Suffolk. During 1904, 4878 
cases were disposed of by trial, agreement, 
or discontinuance, and there were instituted 
5036 new cases, so that 10,174 were pend- 
ing on January 1, 1905. The equity ses- 
sions of both Superior and Supreme Courts 
handle their business expeditiously. The 
Supreme Court, while somewhat embarrassed 
of late by an increase in matters of original 
jurisdiction, is not so far behind the work 
as to occasion genuine complaint. 

Further information regarding Massachu- 
setts is rendered unnecessary by Mr. Elder’s 
valuable contribution. 

In Rhode Island the trial courts have 
been badly congested with consequent de- 
lay. The Constitution has been recently 
amended, however, so as to permit of the 
adoption of an entirely new judicial system. 
This will probably go into effect in July 
next, and as it seems admirably adapted for 
the needs of that state, discussion of present 
conditions becomes superfluous. 

Detailed information regarding California 
has not been received, but I am informed 
that there is delay of from six months to a 
year in obtaining trial in San Francisco. 

The reasonably satisfactory conditions in 
Ohio are explained by Mr. Westenhaver, the 
congestion in Chicago by Mr. Gwin, and that 
in New York by Mr. Fiero and Mr. Hayes 
in other contributions to this number. 


Boston, Mass., April, 1905. 
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DELAY IN CIVIL PROCEDURE IN CHICAGO 


WHERE THE SITUATION HAS BEEN Most ReEcentLy ACUTE 


By James M. Gwin 


HE courts sitting in the city of 

Chicago are about three years behind 
in their work, and the judges, the Bar of 
the city of Chicago, and the legislature of 
the state are actively seeking for a remedy 
for this condition. 

There are two courts of concurrent com- 
mon law and equity jurisdiction — the 
Circuit and Superior Courts. In the Cir- 
cuit Court there are fourteen judges, and 
in the Superior Court, eleven. Six of these 
taken from both courts sit in the Appellate 
and Branch Appellate Courts, and devote 
no time to their respective trial courts. 
Five of the judges of the Circuit and Supe- 
rior Courts are assigned to and devote a 
large part of their time to the Criminal 
Court. Judges are called in from other 
circuits to hold court in the Circuit and 
Superior Courts. From four to six of these 
outside judges sit almost constantly. The 
state of the docket shows, however, that 
under the present system this large number 
of judges is unable to cope with the pend- 
ing litigation. 

There are about 16,000 law and about 
4000 chancery cases, and 9195 law cases 
and 2609 chancery cases pending in the 
Circuit and Superior Courts respectively. 
There are begun annually an average of 
11,563 suits in the Circuit Court, and 7341 
in the Superior Court. These are appor- 
tioned between law and equity. 

In 1904, 3862 chancery cases and 7700 
law cases were begun in the Circuit Court; 
in the Superior Court 4118 law suits, and 
2815 chancery suits were begun. The 
Circuit Court disposes annually of 5872 
law cases and 4386 chancery cases. The 
Superior Court disposes of 4123 law cases 
and: 2576 chancery cases. 

Cases on appeal from justice courts, which 
involve less than $200, and actions for per- 





sonal injuries against the various railroads, 
street railroads, and the city, constitute a 
large portion of the cases on the dockets. 
The clogging of the court dockets by per- 
sonal injury cases is, of course, common 
in all large cities. That due to appeals 
from the justice courts is peculiar to Chicago 
and is due to the abuses present in the jus- 
tice courts in the city. The justice court 
system will probably be abolished at an 
early date. 

The cost of litigation is too small. The 
docket fee on the starting of a suit is $10.00; 
the defendant’s appearance fee is $3.00. © 
No other costs are taxed except witness 
fees and costs for taking depositions. An 
increase in the cost of litigation would un- 
doubtedly decrease its volume and diminish 
the delay now a part of the overcrowding 
of the dockets. 

The common law system of pleading 
obtains in Illinois. There has been a move- 
ment on foot which has resulted in the 
appointment of a commission by the gov- 
ernor, by the authority of the legislature, 
to report upon modifications in pleading and 
practice. Although this commission has 
made a report there seems to be little chance 
of any changes which will result in elimi- 
nating the present delays caused by the 
present system of pleading and procedure 
in force in this state. 

Much delay is caused by the lack of co- 
operation among the various judges. Each 
judge conducts the business that comes 
before him without reference to the other 
judges, with the result that one judge may 
be overcrowded with work on certain days, 
when many of the others have very little 
to do. With such a large number of judges 
holding court, there should be some one 
executive head who should direct the assign- 
ment of the various matters to the various 








266 


THE GREEN 


BAG 








judges, and there would be a great reduc- 
tion of the loss of working time on the 
part of the individual judges. 

Until September, 1904, upon the filing 
of a common law suit both in the Circuit 
and Superior Courts, the case was assigned 
to some particular judge and remained on 
his calendar until its disposal. A new sys- 
tem was instituted ander which all cases 
were placed on one calendar in each court, 
and as they were reached for trial were 
assigned by an assignment clerk to some 
judge who might be ready to try it. This 
system did not give universal satisfaction 
and has been abandoned by the Superior 
Court, which has returned to the old system. 
The Circuit Court, however, retains it. 

In chancery matters there is no such 
delay as in common law suits. There are 
two judges in each court who devote their 
exclusive time to hearing chancery matters. 
Upon the arrival of a case at issue a hear- 
ing may ordinarily be had, even before the 
chancellor himself, within three months. 
The number of chancellors seems adequate, 
and the apparent large number of undis- 
posed chancery cases is due not so much 
to the inability to have them reached for 
trial and disposal, as to the failure of the 
lawyers properly to press the suits to an end. 

The County and Probate Courts may be 
said to be fairly up with their respective 
dockets. The work of these two courts 
however is largely administrative, and ex- 
cept in cases of special assessments, which 
are large in number, there are few litigated 
matters. 

In the United States Circuit Court there 
are pending 729 cases, both law and chan- 
cery. The Circuit Court is held by a cir- 
cuit and a district judge sitting in the Cir- 
cuit Court. It disposes of about 354 law 
cases and 176 chancery cases annually. An 
additional judge has been provided for by 
Congress recently. This court is behind in 
the trial of its law calendar, but the addi- 
tion of one judge will enable it to adequately 
care for litigation before it. 





The legislature of the state is now con- 
sidering a bill for the establishment of a 
Municipal Court. A bill has passed the 
state senate providing for it; the House 
of Representatives has passed a bill pro- 
viding for one Municipal Court, called the 
Common Pleas Court, and five other courts, 
called city courts. 

While the constitution and jurisdiction 
of the courts as contemplated by these two 
bills is different, the general features are 
the same, and the bill that is ultimately 
passed will probably be a combination of 
the most desirable features of both bills. 
The bill passed by the Senate may be con- 
sidered as fairly typical. 

This bill gives to the court thereby created 
jurisdiction of action on contracts; also of 
all suits, civil or criminal, at law or in equity, 
transferred to it by change of venue from 
the Circuit, Superior, or Criminal Courts of 
Cook County; of all criminal cases in which 
the punishment is by fine or imprisonment 
otherwise than the penitentiary; all classes 
of suits and proceedings of which a justice 
of the peace is now given jurisdiction; all 
those suits at law for the recovery of money 
only if the amount does not exceed $1000. 
The bill divides the city into five districts, 
and branch courts will be ‘held in each of 
these districts. Twenty-five judges are pro- 
vided for, at a salary of $7500 per annum 
for the chief justice, and $6000 per annum 
for the associate justices. The administra- 
tion of the court is assigned to the care of 
the chief justice. 

All actions involving $1000 or less shall 
be prosecuted without written pleadings. 
Cases involving over $1000 shall be prose- 
cuted with written pleadings. Applica- 
tions must be made to the Supreme Court 
of the state by the chief justice of the Mu- 
nicipal Court in the first instance, for the 
approval of rules of court adopted by the 
Municipal Court judges. Appeals will be 
prosecuted from the Municipal Court to the 
Appellate and Supreme Courts. There are 
no stated terms of court, and judgments, 








XUM 


DELAY IN CIVIL PROCEDURE IN CHICAGO 267 





decrees, and orders may be vacated, set 
aside or modified at any time within thirty 


days after the entry thereof. 


All offices of the court are to have fixed 
salaries, and no officers are allowed to receive 
any compensation from any one except the 
salary fixed by law. This feature is. in- 
spired by the abuse in the justice courts 


due to the fact that justices are paid on 


the fee system and receive no fixed salaries. 
It is intended to make the Municipal Court 





a court of dignity, and it is hoped it will be 
free from the abuses of the present justice 
court system. 

Its establishment will greatly reduce the 
number of pending cases in the Circuit and 
Superior Courts, and it is believed in time 
the judges of the three courts will be able 
to dispose of their calendars without the 
present long delay to litigants. 


Cuicaco, Itt., April, 1905. 





There was on both sides much to say: 
He’d hear the cause another day. 

And so he did; and then a third, 

He heard it —there, he kept his word; 
But with rejoinders or replies, 

Long bills and answers stuffed with lies, 
Demur, imparlance and essoign 

The parties ne’er could issue join. 

For sixteen years the cause was spun 
And then stood where it first begun. 


Swirt’s Cademus and Vanessa. 
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THE MODERN 


ENGLISH PROCEDURE 


WuicuH HAS GREATLY ExpepiTep Business 


By R. Newron CRANE 


HAT it is possible to administer jus- 

tice in the law courts with a reason- 
able decree of celerity is proved by the re- 
sults of the procedure in England. In this 
country a litigant has, within certain limits, 
the right to have his cause heard in either 
the County Court or the High Court of 
Justice. 

I. The. County Courts are courts of 
record whose procedure, orders and judg- 
ments are issued under seal. The whole of 
the country is divided, roughly speaking, 
into 500 districts, and with the exception 
of September there must be a court held in 
each district once at least in every calendar 
month. Exclusive of the city of London 
there are 59 County Court circuits and the 
same number of judges, who receive a sal- 
ary of £1,500 each (the equivalent of 
$7,500), and whose appointment, by the 
Lord Chancellor, is for life. These courts 
have, since 1888, had jurisdiction in all 
personal actions where the debt, demand, 
or damage claimed, does not exceed £50. 
Since the amended County Court Act of 
1903 came into effect on the 1st of January 
last, some of these courts have jurisdiction 
in like actions up to £100. All the County 
Courts have also jurisdiction in ejectment 
where the value of the lands or the rent does 
not exceed £50, and in remitted inter- 
pleader actions where the amount in dis- 
pute does not exceed £500. They also have 
equity jurisdiction in administration pro- 
ceedings, the execution of trusts, foreclos- 
ure, specific performance, maintenarice of 
infants under settlements or other trusts, 
dissolution and winding-up of partnerships, 
and actions for relief against fraud or mis- 
take, where the sum involved does not ex- 
ceed £500; and in cases of bankruptcy aris- 
ing within their district. 

These courts are essentially the people’s 





courts, and the whole trend of legislation re- 
lating to them has been to make them popu- 
lar, not only that the populace may have an 
easily accessible and speedy tribunal for the 
collection of debts and the settlement of 
disputes, but that the High Court may be 
relieved of an unnecessary burden of liti- 
gious business. In fact,the act creating the 
County Courts provides a severe penalty for 
suing in the High Court upon an action 
which might have been brought in the 
County Court. 

No pleadings are permitted in the County 
Courts. The plaint, with which an action 
is begun, is simply endorsed with the nature 
and particulars of the demand, while the 
defendant makes no answer unless he in- 
tends to rely upon some special defence, 
such as infancy, coverture, set-off, or 
counter-claim, or some equitable plea, or 
upon a statutory defence such as the stat- 
utes of limitations, in all of which cases he 
must give the plaintiff notice in writing of 
the particular defence he intends to set up 
at the trial. Generally speaking,a case is 
heard and finally disposed of in the County 
Court within a month from the time of the 
service of the plaint. In cases where the 
action is simply upon a promissory note, 
the creditor may obtain his judgment in 
twelve days, unless the defendant obtains 
leave to defend by filing affidavit evidence. 

An appeal lies from the County Court to 
the High Court, but only upon a point of 
law, and as a large majority of the cases are 
tried by the court without a jury the find- 
ings of the court, so far as the facts are con- 
cerned,cannot be disturbed, and the number 
of appeals is therefore inconsequent. 

The practical working of these courts may 
best be gathered from the following figures. 
For five years from 1898 to 1902 there was 
an average of no less than 1,213,253 plaints 
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issued, or 3,931 to each 100,000 of the popu- 
lation. These plaints were disposed of as 
follows: — | 


Determined without hear- 
ing, by default or con- 


fession. a 349,204 
On hearing by judge 45,542 
By judge and jury 1,084 
By the Registrar (as as- 
sistant judge) 377,111 
423,737 
Struck out . 440,314 


The large number of cases in which judg- 
ment was obtained by default or confession 
and the still larger number which were 
“‘struck out,’”’ show plainly the utility of 
the court as a medium for debt collecting, 
the plaints being almost entirely for trades- 
men’s debts against those who were in ar- 
rears with their tailors’ and household bills 
and their rent. The ‘struck out” cases 
were doubtless those where the debtor 
effected some settlement which the plaintiff 
was induced to accede to and thus saved 
the cost of further proceedings. Most sig- 
nificant of all is the fact that out of more 
than 46,000 cases disposed of in the County 
Courts by a judge, or a judge and jury, there 
were only 140 appeals in 1902. 

II. The High Court has, of course, juris- 
diction and is the court of first instance in 
all cases, although in cases within the juris- 
diction of the County Courts the plaintiff 
goes to the High Court at his own risk as to 
costs. Its work is divided into divisions as 
follows: Chancery, King’s Bench (which in 
addition to all common-law matters in- 
cludes bankruptcy and company winding-up) 
and Probate, Divorce and Admiralty. Over 
these courts the Lord Chief Justice and 
twenty-two other judges preside, all of whom 
are appointed by the Lord Chancellor, all 
receive £5,000 (or the equivalent of $25,000 
a year, with the exception of the Lord Chief 
Justice who receives £8,000), all serve for 
life or until resignation, and all are entitled 





after fifteen years’ service to retire on a pen- 
sion of two-thirds their salary. The judges 
of the King’s Bench division not only sit in 
London but travel on circuit over the whole 
of England, thus covering a wide area and 
losing much time from their judicial work in 
travel. 

Considering first the volume of business 
transacted in the High Court and next the 
celerity with which it is despatched, the 
following table will show the number of pro- 
ceedings begun as the average of five years 
ending 1902; and in order that a comparison 
may be made with the business of a com- 
mercial city in America of 100,000 popula- 
tion, or any multiple of that number, the 
number of actions per 100,000 of the popula- 


tion of England is given: — 


Annual Per 100,000 
Average. Population. 


Chancery Division 7,674 23. 

King’s Bench. 73,332 218.65 
Probate Actions .... 197 52 
Divorce and Matrimonial 853 3.18 
Admiralty Actions ... 580 1.49 


As to despatch, it may be stated, gen- 
erally speaking, that in more than one- 
fourth of these proceedings the plaintiff 
may obtain a summary and final judgment 
in thirty days; that the average time be- 
tween the date of the issue of the writ and 
the trial by a jury, if the plaintiff vigorously 
presses, is about four months; that in the 
Chancery division a case is heard and judg- 
ment rendered within a month after the 
action is set down by the plaintiff for trial, 
and that in the Divorce, Probate and Ad- 
miralty division a case is finally determined 
in practically three months after issue is 
joined. 

While these may be considered the aver- 
age times, it is only fair to the working of 
the procedure to mention that it is capable 
of much greater celerity. In one notable 
case in the court reserved for commercial 
cases a judgment was rendered in four days 
after writ issued. In this instance there 
was a dispute as to the construction of the 
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terms of a bill of lading. The ship was 
about to sail for a foreign port, and both the 
owner and the freighter apprehended difficul- 
ties if their rights were not determined. It 
was agreed that an application should be 
made to the court concurrently with the 
issue of the writ for a date for a hearing. 
The court, appreciating the importance of 
the question, agreed to take the case during 
the week, and it was accordingly argued 
and judgment was delivered within six days 
from the institution of the proceedings. In 
another case in the Admiralty Court judg- 
ment fixing the liability for a collision in the 
German Ocean was delivered within a month 
of the date of the collision. Within the year 
past at the Manchester assizes there was a 
verdict by a jury and judgment on the 29th 
of the month, the writ having been issued 
on the 3d day of the same month. In the 
Divorce Court a decree was recently granted 
on a petition on the ground of adultery com- 
mitted five weeks previously. Generally 
speaking, the despatch depends upon the 
vigor with which the plaintiff presses his 
action and frames his issue so as to avoid 
interlocutory proceedings. 

III. An appeal lies from the courts above 
named to the Appeal Court. The latter 
court consists of the Master of the Rolls and 
five Lord Justices. They sit in two divis- 
ions of three judges each, one for Chancery 
and the other for King’s Bench appeals. 
In addition to these judges the Lord Chancel- 
lor, the Lord Chief Justice and the Presi- 
dent of the Divorce, Probate and Admir- 
alty division and any ex-Lord Chancellor 
may sit as appeal judges. It is thus pos- 
sible to have, and very recently there have 
been, three Appellate Courts of three judges 
each sitting at the same time. Compared 
with the practice in America the number of 
appeals is very small. On an average there 
are six or seven thousand final judgments 
and orders entered during the year in the 
High Court, including actions tried and 
orders made on the hearing of special mo- 
tions, or otherwise, by judges and masters, 








and yet the total number of appeals, in- 
cluding final and interlocutory appeals and 
motions for new trial, does not average 
more than one thousand annually. The 
time occupied in hearing and finally deter- 
mining these appeals, from the date of set- 
ting the appeal down to the date of its dis- 
posal, is suggestive. The average of all the 
cases in 1902, the latest year for which the 
official statistics are available, was 174.76 
days, or a little less than six months. But 
of the 689 cases argued in that year no less 
than 106 were finally disposed of by the Ap- 
peal Court in two weeks from the date they 
were entered for hearing, ror in four weeks 
and 60 in less than two months. 

Granted that there is some degree of ce- 
lerity in dealing with litigation in England, 
the question arises, to what peculiarities of 
procedure, if any, is it due? In my opinion 
they are the following:— 

(1) Summary JupGMENT. Order III, Rule 
6, of the Rules of Procedure of the High 
Court provides that in all actions where the 
plaintiff seeks only to recover a. debt or 
liquidated demand in money, arising (2) 
upon a contract express or implied (as, for 
instance, on a bill of exchange, a promissory 
note or check or other simple contract 
debt); or (b) on a bond or contract under 
seal for the payment of a liquidated amount 
of money; or (¢) on.a statute where the sum 
to be recovered is a fixed sum; or (d) ona 
guaranty where the claim against the prin- 
cipal is in respect of a liquidated demand 
only; or (e) on a trust; or (f) in actions for 
the recovery of land by a landlord against a 
tenant whose term has expired or been de- 
termined by notice to quit or has become 
liable to forfeiture for non-payment of rent, 
or against persons claiming under such ten- 
ant, the writ may, at the option of the plain- 
tiff, be specially endorsed with a statement 
of his claim, or of the remedy or relief to 
which he claims to be entitled. 

If the plaintiff does so endorse his writ 
and the defendant appears to such writ the 
plaintiff may, under Order XIV of the Rules 
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of Procedure, on affidavit by himself, or by 
any other person who can swear positively 
to the facts, verifying the cause of action 
and the amount claimed, and stating in his 
belief there is no defence to the action, 
apply to a Master for liberty to enter judg- 
ment for the amount so endorsed. The 
Master may thereupon, unless the defend- 
ant by affidavit, or by his own viva voce 
evidence, or otherwise shall satisfy him that 
he has a good defence to the action on its 
merits, or disclose such facts as may be 
deemed sufficient to enable him to defend, 
make an order empowering the plaintiff to 
enter judgment accordingly. 

Under these simple rules, and in the way 
in which they are administered, a plaintiff 
may obtain a judgment upon a promissory 
note for thousands of pounds, or for a bill 
for goods sold and delivered, or for the pos- 
session of premises, or for any cause of ac- 
tiqn above stated, in three weeks from the 
time the writ was issued. 


If the judge upon reading the affidavit of 


the defendant in opposition to the applica- 
tion for summary judgment, is not disposed 
to direct judgment to be entered forthwith, 
he may give the defendant leave to defend 
upon bringing the money in dispute into 
court, or he may, either upon such terms or 
without any terms, direct that the case be 
put into a ‘“‘short cause”’ list and be tried 
with or without pleadings. How well the 
system works in practice, and to what an 
extent the labors of the trial judge are 
relieved and the time of the court is saved, 
is evident from the fact that about a fourth 
of the total judgments obtained by plain- 
tiffs are signed under Order XIV, and that 
they are three or four times the value in 
money of the judgments signed after trial in 
the usual way. Nor do these figures fully 
represent the efficacy of Order XIV. 
Judgment is not entered in many cases in 
which an order for it is made; the parties 
agree to a compromise, or enter into an 
arrangement to pay by instalments. 


(2) Summons For Directions. If the 





writ is not specially endorsed as provided by 
Order III, Rule 6, the plaintiff must in 
every action, except an Admiralty action, 
take out asummons for directions, that is,a 
summons or application asking the judge 
to give directions as to the future conduct 
of the proceedings. This application must 
be taken out after appearance and before 
the plaintiff takes any fresh step in the 
action. On the hearing of the application 
either party may ask for sych directions as 
he desires, but the judge is not bound to 
give the directions asked for but has the 
fullest discretion to make such order as may 
be just with respect to all the interlocutory 
proceedings. If, for example, both parties 
ask for pleadings the Master may neverthe- 
less send the action to trial without plead- 
ings. He has also power to alter the time 
fixed by rule for either pleading or trial and, 
generally, may decide whether the parties 
shall furnish each other with particulars, 
whether interrogatories shall be delivered 
and answered, whether documents shall be 
inspected or commissions to examine wit- 
nesses shall be issued, as well as any other 
interlocutory matter or thing, and as to 
the mode and place of trial. 

(3) A Competent Starr oF Masters. It 
will be observed by the last two paragraphs 
that to a staff of judicial officers known as 
Masters in Chambers great power is given. 
A Master at Chambers is an officer of the 
Court who has power to decide, in the first 
instance, subject to an appeal to a judge, all 
or nearly all the preliminary questions which 
arise in an action pending trial, and to enter 
judgment, as under Order XIV, and in other 
cases. By the Despatch of Business Act, 1867, 
a majority of the judges were authorized 
to make rules from time to time empower- 
ing the Masters to transact any such busi- 
ness and to exercise any such authority and 
jurisdiction as by statute or the rules 
and practice of the courts were transacted 
and exercised by a judge sitting at Cham- 
bers. The office is one of dignity and honor. 
The incumbent who receives a salary of 
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#1,500, and who holds his office for life, 
must be a member of the bar of some years’ 
standing, and in several cases barristers have 
sacrificed a lucrative practice to accept a 
mastership. Six Masters are selected to 
attend as Masters in Chambers during the 
terms of the court, and three sit every day 
of the week. Each has his own room and 
his own list of causes. The procedure is 
most simple, as the Master gives audience to 
counsel and soligitors and their clients only 
as their cases are called. There are no 
chairs or benches in the room, except that 
occupied by the Master, and expedition and 
business promptness are rigorously insisted 
upon. Whatever order is made is endorsed 
by the Master upon the summons or applica- 
tion. In this way each Master is able to get 
through a large number of cases in the day, 
to the general satisfaction of all parties. In 
case of an appeal from a Master to a Judge 
in Chambers (and in the King’s Bench Di- 
vision one judge constantly sits in Cham- 
bers), notice thereof must be given within 
four days, and the appeal is heard within a 
week. The system works admirably, and 
relieves the judges who sit in court from all 
work of whatsoever nature except that 
which directly pertains to the trial of the 
causes in the day’s list. 

(4) ABSOLUTE CONTROL OF THE JUDGE 
OVER THE Cause List. The moment a case 
is set down for trial it is absolutely under the 
control of the trial judge, and counsel have 
no power to delay it as of right or simply 
for their convenience. Applications to have 
causes “‘stand over” or to ‘“‘postpone to 
next term,’ or to take some other place in 
the list, by agreement of counsel, which are 
so frequent in the American courts, and 
which are there generally granted as a mat- 
ter of course, are seldom heard in the Eng- 
lish Courts. In cases of requests for delay 
on account of illness the physician’s certifi- 
cate is carefully scrutinized, and if in the 
opinion of the court the evidence of the ab- 
sent witness is essential his testimony is 
taken on commission rather than delay the 





trial. Occasionally a day is specially set, 
upon application by counsel, for the trial 


of an important cause where there are a 


large number of witnesses from the country, 
or abroad, when it would be inconvenient 
or burdensome to the litigants to keep the 
witnesses in attendance. But any applica- 
tion for delay, no matter upon what ground, 
is frowned upon and very rarely granted. 
(5) No Britt oF Exceptions. Any party 
who is dissatisfied with the verdict of the 
jury or with the finding or directions of the 
judge on any issue of law or fact, may apply 
to the Appeal Court for a new trial or to 
have the judgment of the trial court set 
aside and some other judgment entered in- 
stead. His application must be by notice 
in writing served upon the other party in 
eight days from the time the judgment is 
entered. He prepares no bill of exceptions 
and submits no record to the trial judge for 
his approval. When the case is called in 
the Appeal Court counsel for the appellant 
simply explains the-case to the judges and 
states what he complains of in the way in 
which the trial was conducted below or 
what he alleges the error is in the ruling of 
the judge or the verdict of the jury. The 
Appellate judges have been previously fur- 
nished with copies of the pleadings, and of 
the evidence (either as taken down by 
shorthand writers or as it appears in the 
notes of the judge) and of any exhibits or 
documents of material importance. The re- 
sult is that objections to evidence and re- 
quests for rulings by the judge are rarely 
heard. Some years ago a well-known Fed- 
eral judge from the West was asked to oc- 
cupy a place upon the bench with an English 
judge upon circuit, and nothing made so 
lasting an impression upon him as the fact 
that the judge rebuked counsel for inter- 
posing an objection to a question his op- 
ponent put to a witness. Upon the second 
offence the judge remarked that his duty 
was to see that the trial was properly con- 
ducted and that he was competent to dis- 
charge that duty. When counsel ventured 
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the third time to object,the judge sharply 
directed him to take his seat and informed 
him that if he was guilty of again interfering 
with the business of the Court he would 
commit him for contempt. This was a par- 
ticularly arbitrary judge and is an extreme 
case, but counsel do not wilfully put im- 
proper questions to witnesses or seek to 
elicit palpably inadmissible evidence. An 
offence of this kind would injuriously affect 
standing of counsel. As there is no bill of 
exceptions there is no temptation to cast a 
fine-mesh drag-net in the hope of catching a 
sprat which may stick in the maw of a 
judge. 

(6) IMMEDIATE JUDGMENT. In quite go 
per cent of the causes heard by a judge with- 
out a jury, judgment is given the moment 
the evidence-is closed and counsel have 
finished their arguments. In the compara- 
tively few cases where judgment is reserved 
it is delivered within a few days. 

(7) PrinteD Briers NoT RECEIVED. 
Neither in the court of first instance or in 
the Appeal Court when judgment is reserved 
are counsel permitted to supplement their 
oral arguments by filing a printed brief of 
argument and authorities. This practice is 
absolutely unknown in England. If counsel 
cannot, while upon his feet, argue his points 
so as to convince the court his case is hopeless. 
Great patience is shown to him, and the 
authorities he cites are carefully examined 
by the court in his presence. If they are 
not in point the court does not hesitate to 
tell him so, or if he is arguing an irrelevant 
or otherwise untenable position he is quickly 
invited to abandon it and seek another and 
if possible better one in support of his con- 
tention, but in no case is he permitted to 
express himself in print. This relief should 
be appreciated in America not only by busy 
counsel who under the present system must 
necessarily spend a large part of their valu- 
able time in the compilation of voluminous 
treatises on abstract propositions of law sup- 
ported by bewildering authorities culled 
from a boundless area, but by conscientious 





judges who after a hard day’s work on the 
bench are compelled to sit up half the night 
in working their way through these so- 
called ‘‘briefs.’”” An English judge whether 
putsne or appellate generally finds his duties 
done when he rises for the day. 

(8) INFREQUENT REMANDS FOR NEw 
TriaL. The Appeal Court has, over any 
action or matter brought before it on appeal, 
all the powers, authority and jurisdiction con- 
ferred by law on the trial judge. It can amend 
the pleadings, enlarge time, receive fresh evi- 
dence, draw inferences of fact, direct issues 
to be tried or accounts and inquiries to be 
taken, and generally it has power to give 
any judgment and make any order which 
ought to have been made in the court be- 
low. Even if there was error at the trial 
the court will not grant a new trial unless in 
the opinion of the court substantial wrong 
or miscarriage of justice has thereby been 
occasioned in the trial. If by reason of 
error a wrong judgment was entered below, 
the Appeal Court will not in reversing that 
judgment remand the case for a new trial, 
but it will enter such judgment as in its 
opinion meets the justice of the case. How 
this practically works may be demonstrated 
by the fact that in 1904 the Appeal Court 
heard 555 appeals. Of these 182 were 
allowed, 339 were dismissed, and in 34 
the judgment or order of the court below 
was varied. But of the 182 allowed, in- 
cluding applications for new trials and 
appeals from final judgments, only seven 
were remanded for new trial before a jury 
or for the trial judge’s further consideration. 

Reference has been made to the fact that 
no briefs are received and that judgment is 
delivered the moment the oral arguments 
have been submitted. Of the 555 cases 
argued last year in only 50 was the judgment 
of the court reserved. No figures are im- 
mediately available to show how long these 
cases were so reserved, but it will be within 
the mark to say that the average was not 
more than seven days. 

(9) Taxinc Costs AGAINST THE LOSING 
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Party. In this country the costs follow the 
event, and the unsuccessful litigant is obliged 
to compensate his adversary for the expenses 
which the latter has incurred in the litiga- 
tion. This includes not merely what in 
America may be called the ‘‘court costs,” 
but the expense of employing counsel and 
solicitors. The judge at the trial and the 
Master in all interlocutory proceedings, 
award or withhold costs as seem just in 
their discretion. When the case is finally 
determined the successful litigant presents 
‘his bill of costs which, as stated, embraces 
the solicitor’s costs and the fees of counsel. 
The costs are usually taxed by a master who 
sits for that purpose. He allows in his dis- 
cretion the various items, sometimes grant- 
ing fees for three counsel, but usually the 
amount is hardly sufficient to compensate 
the victor for all of the expense he has been 
put to. The fact that if defeated he will 
have to pay his opponent’s costs undoubt- 
edly deters many persons from recklessly 
bringing frivolous, vexatious and specula- 
tive actions. 





The English system of procedure and the 
practice that has grown up under it would 
be impossible here or anywhere if it were 
not for the character and quality of the 
judges who enforce it. The County Court 
judges are selected from the active workers 
at the bar. The High Court judges are, 
with but few exceptions, taken from those 
who are the acknowledged leaders among 
the advocates. Most of them have had 
from twenty to twenty-five years of active, 
busy practice which required them to be 
proficient in the drawing of pleadings, 
familiar with the varied details of procedure, 
always ready with precedents and authori- 
ties and daily upon their feet in argument 
or addressing juries. The Appeal judges are 
promoted from the best of the trial judges, 
and therefore they, as well as the whole 
body of the judiciary, command the respect 
and willing deference of counsel, solicitors. 
and clients. 


Lonpon, Enc., March, 1905. 
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(NEW 
HE question, ‘““What shall be done 
to relieve our courts?” is always with 
us. I am very forcibly reminded, in tak- 
ing up the discussion of Mr. Crane’s letter 
with reference to Procedure in the High 
Court of Justice, that at the annual meeting 
of the New York State Bar Association 
fifteen years ago, I presented a paper under 
the above title, discussing the situation as 
it then existed in the state of New York, 
and that as the result of its consideration 
by the Association, a bill was drafted. 
introduced, and passed by the legislature, 
providing a commission to propose amend- 
ments to the Judiciary Article of the Con- 
stitution. This commission, as appointed, 
consisted of thirty-eight of the leading law- 
yers of the state, among others, James C 
Carter, Joseph H. Choate, and William B. 
Hornblower. Following, and to some ex- 
tent growing out of this commission, which 
thoroughly investigated the conditions as 
to litigated business in all the courts, came 
the Constitutional Convention of 1894. The 
action of that body, adopted by the people 
in the same year, largely increased the 
number of justices of the Supreme Court, 
made important changes in the manner in 
which the Appellate Tribunal of that court 
is constituted, and authorized the limita- 
tion of appeals to the Court of Appeals. 
Less than ten years have elapsed since 
this Constitution took effect, and we are 
again confronted with the consideration of 


| 





YORK) 


the same problem. The question, however, 
to consider in this connection, is whether 
the general complaint as to the law’s delays 
has adequate reason for its existence. An 
examination of the facts must result in the 
conclusion that aside from the city of New 
York, and the exceptional conditions aris- 
ing from transfers of judges to New York 
from the Eighth Judicial District, there is 
no reasonable ground for criticism on the 
part of lawyers or litigants. 

In the larger cities of New York, outside 
of those mentioned, consisting of a group 
designated as of the ‘‘second class,’’ namely, 
Rochester, Syracuse, Troy, and Albany, a 
cause can be brought to trial, under ordi- 
nary circumstances within six months or 
less, after service of pleadings. This is 
subject to the exception that if a cause 
should be at issue just before the long vaca- 
tion, two or three months may possibly be 
added to this time. 

For the purpose of testing the constitu- 
tionality of an amendment to the charter 
of the city of Albany, an action was com- 
menced by service of summons and com- 
plaint on May 4, answer served May 14. 
The cause was brought to trial May 1s, 
and on that day findings were made by the 
court; judgment entered on the 16th; on 
the 2zoth cause was argued in the Appellate 
Division and decided on June 2d; June 
roth final argument was had in the Court 
of Appeals. This was, of course, entirely 
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exceptional, but indicates the possibilities 
under our present system, of more speedy 
trial and decision even than shown by the 
case cited by Mr. Crane, illustrating condi- 
tions in England. 

In the other counties of the state, with 
probably a sufficient number of exceptions 
to prove the rule, the courts are well abreast 
of the business, allowance being made for 
the length of time intervening between 
Trial Terms in the smaller counties, which 
is not infrequently a period of six months, 
resulting from lack of sufficient business in 
those counties to authorize the expense of 
more frequent courts. The calendars in 
the Eighth District are much congested, 
owing to the designation of a large pro- 
portion of its judicial force to New York 
and Brooklyn, leaving the district with an 
entirely inadequate number of judges. Re- 
lief for New York City would avoid this 
difficulty, which is temporary, and due to 
exceptional causes, to some extent polit- 
ical in their character. 

The average length of time under normal 
conditions between the date of issue and 
trial, where the cause is reasonably pressed, 
may fairly be said not to exceed six months 
in any of the counties, outside of New York 
City, including the counties of New York 
and Kings. This seems also to be sub- 
stantially true with regard to the more im- 
portant commercial centers in other states, 
The report of a committee on the laws 
delays, authorized by legislative action and 
made in 1904, shows that in the cities of 
Chicago, Philadelphia, Baltimore, and St. 
Louis, a jury cause may be reached in from 
two to nine months from the date of issue; 
the shorter time given being in St. Louis, 
the longer in Chicago. The time in which 
a new issue will be reached in Baltimore 
is stated at from three to four months, and 
in Philadelphia about six months. It would 
appear, therefore, that the grievance, out- 
side of Greater New York, is not of a serious 
character, and that measures for relief and 
questions of reform, looking toward speedier 





trials, are mainly applicable to that city. 
This is certainly true as to the state of New 
York, only approximately so as to the other 
states, since the facts at hand do not fur- 
nish sufficient data to generalize with any 
degree of certainty. 

There are, however, very many respects 
in which some of the admirable suggestions 
made by Mr. Crane may be carried into 
effect with very great benefit to both lawyers 
and litigants. I speak as to some of those 
suggestions from actual knowledge gained 
through the kindness of Mr. Crane in pre- 
senting me to the masters and judges hold- 
ing Chambers and Trial Terms in London 
in 1902. Through their courtesy in inviting 
me to sit with them, and in fully explain- 
ing the method of procedure in its details, 
I was enabled to see, to the very best advan- 
tage, the practical workings and beneficial 
results of the English system. 

Before considering the useful and con- 
venient features of the English procedure, 
however, it is desirable to note that in some 
respects the methods suggested by Mr. 
Crane as tending to the speedy disposition 
of litigated causes do not commend them- 
selves for adoption in our home jurisdic- 
tions. 

First.— The refusal to postpone on account 
of engagements of counsel would doubtless 
—where the engagements of counsel on 
either side are so numerous as to require 
postponement from time to time — enable 
parties in many instances to bring on causes 
with less delay than is now usual and ne- 
cessary. It is a patent fact, however, that 
no greater nunfber of causes could be tried 
by the court in the time at its disposal 
under such a rule, although individual 
causes might be progressed more rapidly, 
while it would occasion very great incon- 
venience to suitors. Under the English 
system, it is necessary to employ a solicitor 
and junior and senior counsel, the cause 
being prepared by the solicitor, after con- 
sultation with counsel, and the junior 
counsel always being in a position to take 
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the place of his leader, no great injustice 
is likely to be done, in case the leader is 
engaged in another cause and not able to 
take part in the trial, still less so if engage- 
ments of junior counsel alone prevent 
his attendance. This system involves the 
employment of three men for the work 
which with us is usually done by one, since 
in every important case, there, as here, 
counsel is likely to have clerical assistance. 
With us, the refusal’ to postpone a trial 
on account of engagements of counsel would 
ordinarily result, except in cases where, by 
reason of the importance of the subject 
matter more than one counsel is retained, 
in forced and hurried preparation on the 
part of another attorney for the trial. Such 
preparation could not be adequate to enable 
counsel to do justice either to himself, to 
the court, or the client. 

Second. — Arguments of counsel in Banc 
without briefs or reference to authorities, 
and oral decision by the court at the close 
of argument, would necessarily result in 
hasty decisions, not well considered as to 
either the law or the facts. It is difficult 
to understand how a court can do justice 
to an argument involving the citation of 
numerous precedents, which must be dis- 
cussed and distinguished without oppor- 
tunity for examination of the authorities 
relied upon. Nor is it quite clear how ade- 
quate consideration can be given by the 
court to the legal points involved on appeal, 
where no opportuntiy is had for delibera- 
tion and discussion as to the law and the 
facts. That this method is possible in 
England is a high tribute to the learning 
of the Bench and the Bar, and can only be 
successful where the members of the Bar 
have been trained specially in the trial and 
argument of causes, and the Bench has 
been selected from lawyers who have spent 
their lives as barristers, devoting their 
entire time and attention to this branch of 
legal work. 

Third. — The opinion of leading lawyers 
in this country seems to be against the 





allowance of any costs, other than a small 
docket fee, as in the United States Supreme 
Court, or as allowed by the practice in 
some of the states, rather than to favor 
the allowance of costs as full indemnity to 
the defeated litigant Much opposition has 
grown up, and very reasonably so, in New 
York, to the power of the court to award 
an allowance of a percentage upon the 
recovery or amount claimed as the case 
may be by way of costs to the successful 
party. Many questions litigated are so 
exceedingly close, and the final determina- 
tion so uncertain, that it seems unfair and 
unreasonable to charge a defeated party 
with the entire expenses of the litigation, 
where possibly he may have succeeded in 
both lower courts, and only been reversed 
by a majority of a single vote in the court 
of last resort, as occasionally happens. No 
degree of human foresight could possibly 
have anticipated with any degree of cer- 
tainty the final outcome, and in such cases 
large allowance of costs operates as a pen- 
alty. While the imposition of large sums 
as costs may discourage litigation, it cer- 
tainly tends to injustice by preventing par- 
ties, who have fair cause for contention, 
from taking the judgment of the court, by 
reason of the enormous expense entailed. 
It is said that in a commercial case recently 
tried in the High Court of Justice, where 
recovery was for £4000, an award of £6000 
costs was made against the defeated party. 
The theory of the English practice being 
that a party should be substantially indem- 
nified for the expense of the litigation. The 
outcome of this state of affairs is that a 
prudent business man in England dare not 
enter upon litigation, no matter how strongly 
he may feel that his rights are being in- 
fringed upon, since defeat means in many 
cases financial ruin. 

I must necessarily limit myself to what 
seem to be the more important and prac- 
tical considerations in connection with re- 
forms likely to facilitate the disposition of 
litigated business. 
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First.— Very much of the difficulty ex- 
perienced in the trial of causes, by which 
the time of the court is unnecessarily con- 
sumed, and litigants put to great trouble 
and expense, arises from the fact that there 
is no division of labor between the solicitor 
and the barrister. In England the barris- 
ters are a trained body of men whose busi- 
ness it is to try causes. The number is 
small, as compared with the number of 
solicitors, or the number of lawyers attempt- 
ing to try causes in our tribunals. 

In this country nearly every student 
admitted to the bar is under the impression 
that there is in him the more than possi- 
bility of a great trial lawyer. Having read 
accounts of brilliant cross-examinations, and 
successful addresses to juries, he has in 
mind that he is entirely competent, at the 
outset, to try the most complicated and 
difficult cause. Unfortunately as to many 
who are not qualified for that work, it is 
only after very many years, and after con- 
siderable experience at the expense of liti- 
gants and the public, if at all, that they 
ascertain that they have not the peculiar 
aptitude necessary to the successful trial 
lawyer. In the meantime not only have 
clients suffered, but the business of the 
courts has been retarded to a very serious 
extent, by the lack of adaptability on the 
part of the practitioner, as well as by lack 
of experience, since it is impossible that 
every man admitted to the Bar shall have 
the opportunity to try a sufficient number 
of causes to give him the degree of experi- 
ence requisite in order to obtain the best 
results. 

On the other hand, in England, the bar- 
rister, whose specialty is the trial of causes, 
and who is engaged in that work substan- 
tially to the exclusion of everything else, 
must necessarily obtain a facility which can 
be gained only by wide experience, and the 
selection of the fittest.. The division of our 
Bar into barrister and solicitor is practically 
impossible, and, therefore, need not be con- 
sidered, but it is entirely clear that a body 





of men, specially trained along certain lines 
for special work, will do that work much 
better and more quickly than it can be 
done by men who are not specialists in 
that line. 

Sooner or later in the interest of the 
clients, and to save the time and patience 
of the courts, there must be in this country 
a natural division between the labor of the 
solicitor and the duty of the barrister, not 
artificial or conventional, but one which 
shall grow up from the nature of the case, 
by which certain men who are best quali- 
fied for the trial of causes will carry on that 
work to the practical exclusion of those 
without special adaptability for that class 
of business. In this, as in every other di- 
rection, the specialist must find his place. 

Second. — The statement of Judge Ingra- 
ham before the commission on the law’s 
delays, to the effect that the practice, 
under the present New York code, is largely 
responsible for the delay and difficulty in 
the despatch of business by the courts, 
commends itself as thoroughly sound and 
practical, and is to a lesser degree appli- 
cable to the condition of affairs in other 
jurisdictions. The infinite amount of detail 
which has been injected into the present 
code procedure, is a source of embarrassment. 
both in matters leading up to the trial, and 
upon the trial. Especially is it difficult to 
obtain the deposition of a party or witness, 
or the discovery and inspection of a docu- 
ment. The theory of the code seems to be 
that each party should be kept in ignorance, 
so far as possible, of the claim made by 
the other, and applications of the char- 
acter suggested are hedged about with so 
many technicalities, that parties must fre- 
quently go to trial without opportunity 
for adequate preparation, and are only able 
to first ascertain the real nature of the claim 
made by the opposing party upon the exam- 
ination of his witnesses. This, necessarily, 
greatly lengthens the trial. There can be 
little doubt but that the summons for direc- 
tions, provided for by Order XXX of the 
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High Court of Justice, is exceedingly valu- 
able, and affords a practical way to avoid 
a very large amount of unnecessary labor 
and delay. 

Third. — Strict application of technical 
rules by Appellate tribunals, and granting 
of new trials for comparatively trivial errors 
upon questions of evidence, when the merits 
are in no wise involved, add greatly to the 
expense of litigation. The rule in equity 
causes tends much more to advance the 
interests of litigants in that class of cases. 
It is well settled on the trial of equity causes 
that where the court is of opinion that the 
evidence improperly admitted or excluded, 
would not, or should not, have changed 
the result, a new trial will'not be granted. 
In trials before a jury, however, the ten- 
dency is to set aside a verdict, and allow a 
new trial by reason of comparatively trivial 
or immaterial errors in the admission or 
exclusion of evidence. It would not be 
wise, were it possible, to take from the 
Appellate tribunals the authority to grant 
new trials for error in receiving or reject- 
ing evidence, but it certainly would be 
reasonable to enact by statute, and for the 
courts to follow in letter and spirit, a rule 
to the effect that a new trial should not be 
granted, unless in the opinion of the Appel- 
late Tribunal, the evidence received or 
rejected would, if proper ruling were made, 
probably bring about a different result. 
While errors, with reference to the admis- 
sion of evidence, are the most frequent 





source of new trials granted for reasons not 
involving the merits, many cases arise 
where a new trial is allowed upon purely 
formal grounds, or for technical reasons, 
when the court is abundantly satisfied that 
substantial justice has been done. In such 
cases the court should be authorized, if the 
power is lacking under the present methods 
of procedure, to affirm the judgment, or 
modify it to such an extent as the Appellate 
Tribunal may deem proper. 

These considerations by no means cover 
the entire field in which reform in procedure 
should be had with a view to facilitating 
the administration of justice, but they 
appear to be remedies which can be most 
readily applied. If the practice should 
grow up, by reason of a well-settled senti- 
ment on the part of the Bench and the Bar, 
that causes be tried by lawyers specially 
trained and adapted to that line of business; 
if the procedure should be so revised as to 
furnish litigants before trial such informa- 
tion as is most necessary and desirable to 
fairly enable them to meet the questions 
raised by their opponents; and if new trials 
were granted only when deemed necessary 
by the Appellate tribunals, in the interests 
of justice; substantially little reason would 
remain for complaint with regard to the 
law’s delays in those jurisdictions where a 
sufficient number of judges is provided for 
the despatch of legal business. 

J. Newton Fiero. 

AvBany, N.Y., April, 1905. 
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NEW 


I have read with interest and instruction 
Mr. Crane’s article on Judicial Procedure 
in England. Observation, experience, and 


actual practice peculiarly qualify Mr. Crane | 


to discuss the subject, and I know of no 
man more competent to do so. The sub- 
ject of arrearages in our courts in many 
parts of the country, and especially in New 
York, is a live one and of very great and 
pressing importance. The data contained 
in Mr. Crane’s article cannot fail to be use- 
ful to whoever has to consider the subject. 

The actual adoption en bloc of the English 
system is not practicable, and perhaps not 
legally possible in this country. With us 
three important considerations must be 
borne in mind: First, certain constitutional 
provisions in all the states preserving the 
tight of trial by jury. No such constitu- 
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tional limitations, of course, exist in Eng- 
land: Second, like constitutional provisions 
in all the states in this country as to the 
mode of selecting judges and the constitu- 
tion of judicial courts, vesting these courts 
with the exercise of all judicial power. 
These provisions last mentioned, as well 
as the opinions and usage of the bar in 
this country, will probably prevent cloth- 
ing any other officers than judges with 
the final exercise of any judicial power, 
in short, constituting masters, referees, or 
commissioners, or whatever else they may 
be called, judges. But within these limits 
the English experience shows that much 
may be accomplished by well-considered 
and judicial legislation. 
Joun F. DILton. 
New York, N. Y., April, 1905. 





MASSACHUSETTS 


I have read the article on Speedy Trials 
in England with great interest. The writer | 
makes it clear that justice in England is 
much more speedy than it is here, and I 
think if the judicial force employed in Eng- 
land is compared with that employed in 
Massachusetts it would be found that, con- 
sidering the population of each, the force 
in England is much smaller than it is in 
Massachusetts. 

The author makes the result clear, but | 
he does not point out how the courts are | 
able to accomplish this result. I believe | 
as a matter of fact, that fewer juries are 

| 





sitting in London during the winter than 
are sitting in Boston, although the popu- 
lation served by the London courts must 
greater than that whose 
It is also true 


be very much 
business is done in Boston. 








that there are very many fewer cases on 
the list for a day than are found on the 
list in Boston. 

I think that the English judges deal very 
much more summarily with matters that 
come before them, and interfere much more 
constantly with the conduct of a case than 
is the practice here. This perhaps may 
account in some part for the speed with 
which the work is done, but certainly the 
difference to which Mr. Crane calls atten- 
tion is one which invites careful study of 
the English system. If we can learn any- 
thing from their experience which will help 
us to abridge the delays in our courts it 
would be a most desirable result. 


M. Storey. 


Boston, Mass., April, 1905. 
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MARYLAND 


The complaint of the law’s delay is no 
new one. Shakespeare comments on it, and 
history affords instances of it of far earlier 
date. The subject is one which naturally 
separates itself into two divisions, that 
which has to do with appellate bodies, and 
that which concerns the courts of first 
instance. 

As regards the first of these, the reason 
for delay is not everywhere the same, there- 
fore no one universal cause can be assigned 
which is everywhere operative. But there 
are three reasons, one of which is almost 
always present, and the statement of them 
will in part if not wholly suggest the nature 
of the remedy required. When the judges 
of Appellate Courts are likewise required 
to do circuit work, as is frequently the case, 
it must often result that one branch or the 
other of their work will be deferred as less 
pressing, and that is naturally the appel- 
late work. Of the whole number of cases 
tried in any jurisdiction, by far the larger 
part never go beyond the court of first 
instance, and many a judge will feel that 
the duty on him is more imperative to 
accord one trial to as large a number of 
causes as possible, than to delay the many 
in order that the few may have another 
trial or a second opportunity. Wherever 
this ground exists it is easily obviated by 
relieving appellate judges from the per- 
formance of local or circuit work. ; 

A second cause of delay in Appellate 
Courts is the manner in which the dockets 
are made up. Most courts of this char- 
acter have but a small number of terms a 
year, the docket is made up to the beginning 
of the term, and then the gate is abruptly 
shut. A record comes up on the day fol- 
lowing, delayed possibly in the transmission, 
and that must then find a place on the 
docket of the ensuing term, distant any- 
where from three months to a year, and 
the fabled laws of the Medes and Persians 
were not less rigid than are the rules which 





govern the make-up and closing of the 
docket of the term of court. A little more 
elasticity right at this point would accom- 
plish much. 

A third reason, more debatable than the 
other two, is whether we are not too gen- 
erous under our statutes in the allowance 
of appeals. Will any one who has closely 
watched the courts of last resort question 
the proposition that many appeals are taken 
only for the purpose of delay? Do not the 
‘‘unreported cases” listed in the volumes 
of the various state reports bear strong 
evidence of this fact? Why are they un- 
reported? Can it be for any reason save 
that there was no principle involved which 
had not been already settled by previous 
adjudications? And if so, that fact should 
have been known to and recognized by the 
attorney taking the appeal. Do we not 
hear every short while of an unsuccessful 
litigant saying, ‘“‘Oh! it will not be very 
expensive to take this case up, there is a 
chance that I may win out, and if I do 
not, the additional time I shall gain before 
the day of final reckoning will be worth 
more to me than the cost of the appeal.” 
Ought such appeals to be possible? When 
the parties have had one fair trial before a 
competent judge and jury, have they not 
had all they are entitled to except in rare 
instances? The difficult question is, If 
appeals are to be more strictly limited, along 
what lines shall the limitation be made, 
or who is to determine whether such appeal 
shall be allowed? A number of answers are 
possible, none entirely free from objection. 
But this only shows that the solution is 
difficult. It does not show that it is im- 
possible. 

When we turn to the ‘‘law’s delays,” in 
courts of first instance, the difficulty will 
be found to be confined for the most part 
to the larger cities. It results in no small 
degree from the fact that in this country 
we have assumed that, in order to preserve 
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the equality of the citizen before the law, 
a rule like that which obtains in the barber 
shop must be preserved. This is to a con- 
siderable degree fallacious. A delay which 
will amount to a denial of justice in some 
cases, will be essential to the securing of 
justice in others. In some, time, in the 
sense of speedy determination, is the essence 
of the action, in others, it plays little or no 
part. Therefore the rule of ‘“‘first come 
first heard,’ instead of an evidence of the 
equality of all citizens in the eye of the law, 
frequently becomes an engine of injustice, 
if not oppression. 

Now since the greater danger of conges- 


among them, based on the character of the 
causes and their urgency, if it does not 
actually relieve the situation tends to mini- 
mize the evils now felt. Specialization is 
the order of the day in nearly every busi- 
ness and profession, and it is done in the 
interest of efficiency, of work, or of results. 


| Why should our courts not be specialized 


_in the work they perform? 


And will not 
this function of government be thereby 
more effectively performed both in the 


| economy of time, the diminution of rever- 


tion, with its attendant evils, is in the | 


cities where there are several courts in 


session most of the time, a division of labor | 


sible errors, and the increased confidence 


| of the people in the correctness of the admin- 
| istration of justice? 


It seems so to me. 


HENRY STOCKBRIDGE. 


BaLtimoreE, Mb., April, 1905. 


COLORADO 


I confess a great deal of surprise and 
humiliation in reading Mr. Crane’s article, 
at the great progress made by our brethren 
of England as compared with the retrogres- 
sion shown by us American lawyers in 
tackling this vital matter. The heroic 
remedy applied in England would not be 
endured by our people generally, I fear, 
because of our different ideas in regard to 
the rights of the individual, and the free- 
dom of action in all matters which has 
almost degenerated into license. In other 
words, English people, accepting an aris- 
tocracy, accept an aristocracy of the judi- 
ciary, wisely, it is true, but an almost impos- 
sible action upon the part of the American 
people, at least for the present. 

The unlimited power granted by the 
English acts to the judges and the admin- 
istrative departments of the courts is abhor- 
rent to the average American as an infringe- 
ment upon the rights of the people, and I 
fear it will be a long time before we can 
induce the Bar and the laymen to trust the 
rights of litigants so completely to the 
power of the Bench. Moreover, there would 
have to be, with us, a change of the appoin- 





tive power of the judges from the people to 
the governors, for instance, and the people 
will cling for a long time, to what they con- 
sider their birthright in that respect. Per- 
haps when the Bench and the Bar of our 
country has advanced greatly in its per- 
sonnel, when the salaries of the judges are 
somewhat commensurate with their work 
and the importance of their position, when 
the intelligence of the Bar has been increased 
by increased requirements for admission, 
and when the Bench is recruited from the 
best of the Bar, we may hope that the delay 
in obtaining justice by litigants will force 
us into the position of obtaining some such 
concerted action upon the part of the states, 
which will produce a change in the law 
similar to that now existing in England. 
Concerted action upon the part of the 
members of the bar in every state of the 
Union, with a continual presentation of the 
injustice of the law’s delay, can alone hurry 
the good time when such changes will be 
brought about. 


Horace G. Lunt. 


CoLorabo SprinGs, Cov., April, 1905. 
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ILLINOIS 


In the law courts of Chicago it requires 
from a year and one-half to two years to 
get a trial in the ordinary case. If the 
case follows the ordinary course of appeal 
through two courts it requires a year and 
a half to two years more to get a final judg- 
ment, if there has been no reversible error 
committed in the trial court. The evils of 
this system are manifest. The man who 
has a legitimate claim against a fellow- 
citizen, growing out of a business transac- 
tion, will forego the whole or a substantial 
part of his demand rather than engage in 
a law suit. The dishonest debtor will use 
this certain delay to force a reduction of 
his debt. Some lawyers encourage their 
clients to bring baseless actions in order 
to force a settlement, which action would 
never have been begun if a prompt trial 
were assured. In many suits baseless de- 
fenses are interposed which would never be 
interposed were prompt trials assured. But 
one of the worst results of this delay is the 
perjury which is thereby encouraged in that 
class of litigation which occupies about 
four-fifths of the time of our law courts, 
viz: personal injury litigation. 

From statistics it would appear that in 
this city seventeen judges in our Circuit 
and Superior Courts dispose of nearly one 
thousand cases per year each on the average, 
whereas in England (according to the article 
by Mr. R. Newton Crane) twenty-three 
judges dispose of more than three thousand 
five hundred cases per year each. But 
certain conditions favorable to the dispo- 
sition of business exist in England which 
do not, and perhaps never will or can, exist 
in this city. In the first place, there all 
judges of the High Court are appointed for 
life by the Lord Chancellor from the most 
active and experienced practitioners and 
the most eminent men at the bar. All 
trials are conducted too, by barristers of 
long and special training. With such ex- 
perts on the bench, and such experts at the 





bar, no lawyer can wonder that business 
is dispatched more rapidly there than here. 
Our system of choosing judges by popular 
election does not always result in the selec- 
tion of judges of eminent ability, with exten- 
sive experience. But that system will stay 
with us; for the other system of life appoint- 
ments by the executive has not uniformly 
resulted in such preéminently fit appoint- 
ments as to serve as an impressive object 
lesson. But if some of our elective judges 
lack experience, so also did the majority 
of the practitioners before them, and in a 
more marked degree. That much time is 
wasted by these conditions is manifest; but 
the conditions are in a large degree perma- 
nent. 

The first and most obvious remedy to 
be applied in order to cut down our long 
delays in litigation would appear to be, to 
cut down the time necessary for an appeal, 
from two and one-half years to about six 
weeks. This could be readily done by per- 
mitting but one appeal instead of two, and 
by supplying enough judges to hear these 
appeals. This one thing would reduce the 
necessary time from the beginning of a suit 
to the final judgment more than one-half, 
and would discourage the filing of many 
baseless suits, and the interposition of many 
baseless defenses. 

Another siinple method of reducing and 
shortening illegitimate litigation would be 
to require the plaintiff to swear to his com- 
plaint, and the defendant to make a specific 
answer under oath; and to permit each to 
require the other to answer under oath per- 
tinent interrogatories, without thereby bind- 
ing the party calling for such answers. If 
in addition to these innovations a plaintiff 
were permitted to at once have judgment 
for the amount admitted or shown by the 
answer to be due, and to litigate the balance 
of his claim if so desired, another lot of 
unjustifiable litigation would be done away 
with. 
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A peculiar condition exists here in this 
county. About four-fifths of the time of 
all the common law judges is consumed in 
listening to personal injury litigation. It 
is clear that the improvements above sug- 
gested (except perhaps the shortening of 
the appeals) would not materially affect 
that personal injury litigation. It is my 
belief, however, that with a few simple 
improvements in our practice such as are 
above suggested, our present judges could, 
with some additional help, soon dispose of 
the present large accumulation of business 
and keep up with their common law dockets. 
My belief is also that after our judges shall 
have been for a time promptly trying per- 
sonal injury cases as they are brought, the 
number of these brought will decrease rather 
than increase. It is the belief of many per- 
sons interested in the defense of that class 
of cases that delay in trials works for the 
advantage of the defendant. My own be- 
lief is that it has a contrary effect, by en- 
couraging perjury and rendering its detec- 
tion less easy; and by giving the memories 
of interested parties an opportunity to shape 
themselves according to the demands of the 
occasion, until they actually believe what 
in the beginning they knew to be untrue. 
If we had reached that stage of progress, 
so alluring to think upon, where none but 
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barristers especially trained for that career 
were allowed to practise in our courts, and 
where judges were chosen solely from that 
class, perhaps we in this county might 
not need more judges. As conditions are 
we do. Two-thirds of the litigation in courts 
of record in the state of Illinois is conducted 
in the Circuit and Superior Courts of Cook 
County. This fact can be sufficiently veri- 
fied by examining the cases in our Supreme 
Court. The judges of the Superior and 
Circuit Courts of Cook County constitute 
less than one-third of the judges of courts 
of record in this state. Four times as 
much work, therefore, is required of the 
Cook County judge as of the judge outside 
of Cook County. Either we have too few 
judges, or the rest of the state has too many. 
If our present condition, under whieh the 
man with a legitimate claim growing out 
of a commercial transaction, is crowded out 
of court by the personal injury litigation, 
and denied all justice, is not to continue 
indefinitely we must have some more judges. 
With such help, and with the help of a 
very few simple changes in our practice 
such as are above suggested, it is my belief 
that the present intolerable condition of 
delay can be remedied. 
Amos C. MILLER. 
Curcaco, Ixu., April, 1905. 





SOUTH CAROLINA 


Mr. R. Newton Crane’s interesting article 
on ‘‘Speedy Trials in England” gives us 
an outline of a compact and effective sys- 
tem of jurisprudence which should com- 
mand our thoughtful and earnest admira- 
tion. To one accustomed to the slothful 
and grinding process of the trial of causes 


in the courts of the various states, this | 
| which form an essentially crude and ineffec- 


English system seems indeed marvelous. 
And yet the essential elements of the sys- 
tem in England are both simple and prac- 
tical; and there is no apparent reason why 
they could not be applied with conspicuous 


success in America. The provisions of law 
in England for speedy trials seem to be 
the outgrowth of careful attention to detail. 
The whole scheme for litigation is well knit 
together; it is compact and elastic. On 
the contrary in the various states the rights. 
of litigants are regulated by rather loosely 
framed and disconnected statutes and rules, 


tive system. It is disjointed and unelastic. 
In the states little or no attention is paid 
to the prime necessity for promptness in 
the despatch of legal business. In the 
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march of events, as population and busi- 
ness increase, more and more litigation 
naturally results. But the increased de- 
mands of the people in the matter of trial 
of causes have not resulted in correspond- 
ingly enlarged facilities for the speedy dis- 
position of legal business. The crude sys- 
tem of twenty-five or fifty years ago still 
prevails to-day in most of the United States. 

The County Court, described by Mr. Crane, 
is evidently a distinct success in England. 
This court has been adopted in some of 
the United States, and with partial success. 
In South Carolina the state constitution 
provides that any county of the state, 
upon a favorable vote on the question by 
the people, may provide for a county court. 
The constitutional limitations as to the 
jurisdiction of this court, however, are such 
that the County Court is not regarded with 
favor in this state, and not a single county 
has provided itself with such a court. 
Furthermore, the salary provided for the 
county judge is only $800, and is too small 
to enable a county to obtain the services 
of the best talent. Contrast- the salaries 
paid in England to the county judge, £1500 
(the equivalent of about $7,500). The 
effectiveness of the County Court in other 
states is doubtless greatly impaired by the 
same difficulties prevailing in South Caro- 
lina. 

Summary Fudgment. — The provision for 
a summary judgment under Order 111, Rule 
6, of the Rules of Procedure of the High 
Court of England, is novel and interesting. 
Upon first consideration one is inclined to 
disfavor this device for a speedy recovery 
of a judgment, on the ground that the 
defendant’s interests might be summarily 
disregarded. And yet there is ample pro- 
vision in the rule for the protection of the 
defendant. If he is in earnest in a righteous 
defense every opportuntiy is given for a 
full hearing. The effect of the rule is merely 
to eliminate sham defenses intended for 
delay. The dilatory process of our courts 
is often a powerful and effective weapon 





of offense and defense for the defendant. 
By this scheme the recovery of judgment . 
on notes, accounts, and other ordinary 
money demands is greatly facilitated. Of 
course this rule for summary judgment can 
be applied only to a limited class of cases; 
but still it is effective for a great deal of 
ordinary litigation. This rule of the High 
Court is a simple one. It is practical and 
businesslike. I am inclined to consider it 
one of the most powerful agencies that can 
be devised for the acceleration of the trial 
of. causes. A similar provision should be 
adopted in every state. 

Summons for Directions.—From Mr. 
Crane’s article it appears that under the 
rules of the High Court of England, ‘‘the 
plaintiff must in every action, except an 
admiralty action, take out a summons for 
direction, that is, a summons or applica- 
tion asking the judge to give directions as 
to the future conduct of the proceedings. 
On the hearing of the application either 
party may ask for such directions as he 
desires, but the judge is not bound to give 
the directions asked for, but has the fullest 
discretion to make such order as may be 
just with respect to all the interlocutory 
proceedings.’”’ Upon such application the 
judge determines all questions of plead- 
ing, mode, and place of trial, and in fact all 
interlocutory matters connected with the 
cause. Such a practice is no doubt con- 
ducive to speed in the trial of causes. The 
evils of exasperating delays sometimes re- 
sulting from interlocutory proceedings in a 
cause could be, to some extent at least, 
cured by a ‘“‘Summons for Directions.’’ In 
our practice these summons could be directed 
to a judge at Chambers, and all incidental 
matters having been settled by the judge, 
the trial of the cause on its merits would 
proceed without delay. 

Absolute Control of the Judge over the 
Cause List. —‘‘The moment a case is set 
down for trial it is absolutely under the 
control of the trial judge, and counsel have 
no power to delay it as of right or simply 
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for their convenience. Applications to have 
causes ‘stand over’ or to ‘postpone to next 
term,’ or to take some other place in the 
list, by agreement of counsel, which are 
so frequent in the American courts, and 
which are there generally granted as a 
matter of course, are seldom heard in the 
English courts.” The easy-going delays 
from continuance of causes are so frequent 
in American courts that we are inclined 
to regard them as necessary evils which 
we will have with us always. And yet our 
kinsmen across the sea seem to have demon- 
strated to us that it is possible to require 
the prompt trial of causes, and to place 
court business upon a strictly business basis. 
And why should it not be so? There is no 
reason other than the fact that defendant’s 
counsel proverbially wishes to postpone the 
evil day as long as possible. Crowded 
dockets should be thinned out, and causes 
stricken off without ceremony or else tried 
promptly. The evil of continuances seems 
to be strictly an American institution. It 
is deep rooted, and clings to our judicial 
system like a barnacle to the hull of a ship. 
But unlike the barnacle this evil seems never 
destined to be scraped off. 


No Bill of Exceptions. — From Mr. Crane’s - 


article it appears that in England in case 
of an appeal no bill of exceptions is allowed 
to be submitted in the Appellate Court. 
‘‘As there is no bill of exceptions,” says 
Mr. Crane, “there is no temptation to cast 
a fine mesh drag-net in the hope of catch- 
ing a sprat which may stick in the maw 
of a judge.’”’ I must confess that I cannot 
conceive how such a practice would be 
beneficial to our system. In this state, and 
possibly in every state of the Union, the 
exceptions are the backbone of the appeal. 
Without exceptions there is no appeal. 
These exceptions are intended to eliminate 
all immaterial questions and tend to sim- 
plify the trial in the Appellate Court. It 
seems to me that the exceptions could not 
be dispensed with advantageously. 
Infrequent Remands for New Trial. — 





One of the most radical differences between 
the English and American systems perhaps 
lies in the power of the Appellate Courts. 
“In England,” says Mr. Crane, “the Appeal 
Court has, over any action or matter brought 
before it on appeal, all the powers, autho- 
rity and jurisdiction conferred by law on 
the trial judge. It can amend the plead- 
ings, enlarge time, receive fresh evidence, 
draw inferences of fact, direct issues to be 
tried or accounts and inquiries to be taken, 
and generally it has power to give any 
judgment and make any order which ought 
to have been made in the court below. 
Even if there was error at the trial the 
court will not grant a new trial unless, in 
the opinion of the court, substantial wrong 
or miscarriage of justice has thereby been 
occasioned in the trial. If by reason of 
error a wrong judgment was entered be- 
low, the Appeal Court will not in revers- 
ing that judgment remand the case for a 
new trial, but it will enter such judgment 
as in its opinion meets the justice of the 
case. How this practically works may be 
demonstrated by the fact that in 1904 the 
Appeal Court heard 555 appeals. Of these 
182 were allowed, 339 were dismissed, and 
in 34 the judgment or order of the court 
below was varied. But of the 182 allowed, 
including applications for new trials and 
appeals from final judgment, only seven 
were remanded for new trial before a jury 
or for the trial judge’s further considera- 
tion.” 

In the American states the jurisdiction 
of the Appellate Court is generally limited 
merely to the correction of errors in the 
proceedings of the court below. The cause 
is remanded for a new trial, or for further 
proceedings, or dismissed as the case may 
be. Except in equity causes the court will 
not review the facts. In England the Appel- 
late Court may review the facts in any 
cause, whether in law or equity. In many 
states the verdict of the jury settles finally 
the questions of fact in a law case. There 
is no good reason why it should be so. 
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There is too much of the element of chance 
in the verdict of a jury. The facts are the 
most important elements in the trial of a 
cause, and to allow these facts to be deter- 
mined finally by twelve men not versed in 
the law, and who are sometimes actually 
incapable of understanding the testimony, 
is a grave mistake. By allowing the Appel- 
late Court to correct unjust verdicts as well 
as errors of law, the speedy disposition of 
causes would not only be promoted, but 
a greater degree of justice would be insured 
and more confidence reposed in the deter- 
minations of our tribunals. 





The failure of our courts to dispose of 
business promptly is certainly a grave evil. 
It is one which can be corrected. The 
success of England in this particular should 
encourage us to renewed effort. When we 
do accomplish some satisfactory results in 
the “Speedy Trial of Causes,” then may we 
appeal with greater confidence and respect 
to the, 


“* Sovereign Law, that State’s collected will, 
O’er throne and globes elate sits Empress, 
Crowning good, repressing ill.” 

Hunter A. GIBBEs. 
Cotumsia, S.C., April, 1905. 





NEW JERSEY 


The rapid despatch of business in the 
English courts seems from Mr. Crane’s 
account to be due chiefly to the excellence 
of the judges and the excellence of the Bar. 
The judges appear to be selected without 
regard to local geographical considerations, 
or to political exigencies, which so often in 
this country debars the best lawyers from 
promotion to the Bench. The Bar is com- 


‘ posed of more thoroughly trained men than 


has hitherto been the case in this country, 
speaking generally. Everyone is aware of 
the fact that with a skilled judge to direct 
the trial, and skilled lawyers to conduct 
it, much time is saved, and the evidence and 
arguments are directed to the real point in 
dispute. The system of pleading at com- 
mon law had this great merit — that counsel 
had to understand their case before going 
into court, the question to be decided was 
narrowed, and time thereby saved. The 
objections to this system are obviated in 
our practice in New Jersey by the great 
liberty of amendments and the control over 
the pleadings permitted to the court. Ap- 
parently the English system approximates 





to oral pleading under the direction of a 
master. Either system prevents vexatious 
delays growing out of appeals on questions 
not vital to the case. The fact that there 
are no bills of exceptions doubtless prevents 
many appeals on the admission or rejec- 
tion of evidence, where this ruling is not 
really injurious; this same result can be 
substantially reached under our practice in 
the conduct of the trial by competent judges. 
Reversals for error in the admission or re- 
jection of evidence ought to be, and I think 
are, infrequent. 

The practice of oral argument and prompt 
decision is also admirable. Much time is 
wasted in the preparation of long ‘‘briefs,”’ 
and the citation of numberless cases which 
no judge can possibly examine, most of 
which are either not authoritative or are 
irrelevant to the real point involved; and 
much time is wasted by counsel in reading 
to the court briefs, when a mere statement 
of the legal point involved is sufficient. 


Francis J. SWAYZE. 


Newark, N. J., April, 1905. 





ILLINOIS 


Mr. Crane’s article shows in a striking 
manner the superiority of the English rules 
and methods of practice over our own. It 


shows also that our brethren across the seas 
are much more “practical”’ and successful 
in bringing about desired results than we 
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are, and that our boasts in that regard, at 
least so far as the administration of jus- 
tice is concerned, have but little founda- 
tion. 

It is doubtful, however, whether their 
methods would ever be adopted here even 
if the attempt were made. The tendency 
with us has long been to open the door as 
wide as possible for “‘getting error into the 
record”’ and the allowance of appeals based 
thereon. The same tendency is manifested 
in the change of the mode of selection of 
our judges from appointive to elective, and 
in making their terms of office for a term, 
sometimes quite short, instead of for life. 
We are much more alive to the increase 
and assertion of our supposed rights than 
to the performance of our obligations. 
Whether this is due to our form of govern- 





ment is a question worth discussing, but 
this is not the place for it. 

Mr. Crane is quite right in saying that 
“‘the English system of procedure and the 
practice that has grown up under it would 
be impossible here or anywhere if it were 
not for the character and quality of the 


judges who enforce it.” He might have 
added (although it is implied) that there 
is a respect for the authority vested in 
them for which there is no parallel in this 
country. On the contrary, the respect here 
for judicial office and the holder of it is 
steadily declining, not only because our 
judges are as a rule inferior to their English 
brethren, but because with us ‘‘one man is 
just as good as another.” 
PHILIP STEIN. 
Cuicaco, Itu., April, rgos. 


COLORADO 


A very brief experience some years ago 
as judge at mist prius, gave me an insight 
into the character of this portentous mass 
of business. I determined to prick every 
case on the calendar and learn how many 
contained real blood. I found that in 
many of them the circulation had entirely 
ceased, the veins and arteries had dried up, 
and there was nothing left to do but toss the 
mumified mass into the receptacle for the 
dead. Now, there are cases that can wait 
— in fact to let them wait is often the best 
way to administer justice, but then again 
there are cases which in their very nature 
call for immediate disposition, without which 
the denial of justice is obvious. 

In this state there are many questions of 
an original character which we would like 
to have settled, but they are questions in 
which the principle and not the parties is 
the important feature. Again there are cases 
associated with the ordinary and usual con- 
duct of commercial business in w' ich no 
one is concerned but the litigants. They 
present no obscure or complicated questions, 





and they should be disposed of as rapidly as 
is the current business of which they are 
an incident. 

This celerity of disposition of cases 
described by Mr. Crane is doubtless attrib- 
utable in a large degree to the attitude 
each to the other of the Bench and Bar of 
England. Counsel do not expect to take 
the time of the court discussing non- 
essentials, nor, as I have seen in our courts, 
attempting to bullyrag and browbeat the 
court, and what is more to the point, the 
courts of England will not permit it. Coun- 
sel are expected to honestly and conscien- 
tiously aid the court in settling the facts 
and in discussing the vital legal questions 
involved. 

I do not wish to be understood as refer- 
ring to the High Court of Justice as a 
literal exampler for an American court. 
The former has far less than the latter to 
engage its serious and protracted consider- 
ation. It has no written constitution to 
construe, nor is it required to pass upon the 
validity of acts of Parliament. That great. 
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body of constitutional law as applied to 
public and private controversies, which oc- 
cupies so much space in our text books and 
reports, is practically unknown in English 
jurisprudence. And herein is the marked 
distinction in the exercise of the judicial 
function by the courts of England and the 
courts of this country. The nature of the 
federal government and the government of 
the severai states is such, that the courts, 
both federal and state, have performed an 
enormous work in ascertaining and estab- 
lishing the objects and limitations of the 
federal system and of its component states: 
The long and laborious councils of the 
United States Supreme Court, in the early 
days of the Republic, are as much respon- 
sible for the perpetuated and strengthened 
Union as the force of arms which made the 
opinions of that court the verities of the 
federal system. The state courts in turn, 
and following the analogy of the United States 
Supreme Court, have been called upon from 
time to time to expound the constitutions 
of the several states and to give to the 
government of the state a reality which 


‘tion of the Constitution. 





insures it against internal weakness or 
destruction. 

Every fresh manifestation of the obvious 
and natural essentials of government is for 
a time at least decried as an act in viola- 
It sometimes 
seems as though the growth of the nation, 
or of a state, had no purpose but to frac- 
ture the Constitution. At least we are 
always hearing from those who are chron- 
ically against doing things, that the Con- 
stitution is in danger. To settle the con- 
troversies incident to every stretch which 
the country takes in growing, the courts are 
compelled to deny to private litigants the 
time required for a speedy determination of 
their cases. In addition to this the courts 
are called upon each year for a larger and 
fuller expression of their judicial functions, 
particularly in connection with public af- 
fairs. That they have power to prevent the 
violation of the law, as well as to punish its 
infraction, is gradually being accepted as a 
necessary part of their functions. 

Piatt RoGERs. 

Denver, Cotorapo, April, 1905. 





NEW 


I have read with interest Mr. Crane’s 
article on ‘‘Speedy Trials in England.” 

An unusually wide experience in connec- 
tion with the system of procedure prevailing 
in the Federal Courts and in a number of 
states of the Union has produced certain 
impressions upon my mind regarding the 
law’s delays and the possible remedies 
therefor which, perhaps, are not quite in 
accord with those often expressed by the 
makers of codes, who regard them as cure- 
alls for the delays in legal procedure. 

I am familiar with the procedure in the 
Federal Courts in nearly all branches, and 
particularly with the system of equity prac- 
tice established by the equity rules pro- 
mulgated by the Supreme Court of the 
United States for the guidance of the Circuit 





YORK 


Courts in cases of equity jurisdiction. I am 
also familiar with such modified systems of 
common law and equity procedure as pre- 
vail in Tennessee, Virginia, Illinois, and 
Massachusetts. I was initiated in the prac- 
tice under the Practice Act of Missouri 
which, as it then stood, was substantially 
the old Field Code of New York. Later I 
became well acquainted with the code of 
Indiana, and somewhat familiar with the so- 
called complete codification both of sub- 
stantive law and procedure in the state of 
Georgia. 

As the result of my experience, I think 
that the best systems of procedure in this 
country to-day are those prevailing in the 
Federal Courts upon the equity side and in 
the courts of Massachusetts. The very 
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worst system of procedure of which I have 
any knowledge is that established in the 
state of New York by the present ‘Code of 
Civil Procedure.’”’ This Code, undertaking 
to provide for every conceivable contin- 
gency of practice and procedure, has come 
to be a procrustian bed to which litigants 
or litigated questions are fitted in the most 
arbitrary fashion. Appeals from every kind 
and class of interlocutory ruling are pro- 





repeal of the present Code of Civil Proce- 
dure, the enactment of a general practice 
act in the shortest and simplest terms with 
provisions for the establishment of rules of 
practice from time to time as they may be 
required, such rules to be promulgated by 
the Court of Appeals or such other judicial 
body as might be selected for the purpose. 
Incidentally, all appeals from interlocutory 
orders and from rulings upon technical ques- 


vided for, and, in a recent case, with which | tions of pleading and practice should be 
I am personally familiar, what ought to _ abolished except in cases where a certificate 
have been a simple complaint or declara- | | of judicial doubt can be obtained. Trials 
tion in an action for deceit, has been in| should be enforced by the provisions of law 
controversy in the courts upon one tech- | when cases are reached upon the calendars, 
nical question or another for something like | except in such instances as would make it 
three years, and the end is not yet. This | too plain for argument that an adjourn- 
would have been impossible under the Fed- | ment or a continuance was right and 
eral system in equity or in the courts of | equitable. 
Massachusetts or of England. | I regret that personal illness (I am dic- 
The law’s delays in the state of New York | | tating this brief commentary f:om a sick- 
are mainly due to the provisions of the Code | _ bed) prevents me from further reviewing the 
of Civil Procedure and the technical con- | | very interesting question which you have 








struction of those provisions which has now | 
become habitual to the judicial mind in this | 
The remedy, to a large extent, | 
in the virtual | 


state. 
might be found, I think, 


submitted. 
Wan. Hepsurn RUvSSELL. 


New York, N. Y., April, 1905. 





OHIO 


The law’s delays were, in the time of 
Shakespeare, a cause adequate to drive 
a litigant to suicide. They still continue 
to be a live subject for the consideration 
of statesmen and jurists. That they are 
so, is sufficient proof that no remedy can 
be made to order; for otherwise the time 
and thought given the subject of celerity 
in civil procedure would long ago have 
solved the difficulites, and removed all 
ground for complaint. 

Mr. Crane thinks the problem of secur- 
ing celerity in civil procedure has been 
solved in England to the satisfaction of 
lawyers and laymen. I doubt it, notwith- 
standing the admirable showing in his ar- 
ticle. And I am sure, the rules to which 





he calls attention would be of slight service 
in preventing the congested trial dockets 
in the large cities of the United States. 

A brief glance at conditions in Cuyahoga 
County, Ohio, in which is situated the large 
city of Cleveland, and the general civil pro- 
cedure of the state, will indicate why I 
think those rules have no vital message for 
American conditions. 

Mr. Crane’s article shows that the High 
Court of England, ‘corresponding roughly 
with our Court of Common Pleas, has to do 
annually with less than two hundred and 
fifty cases for each one hundred thousand 
of population. 

The Court of Common Pleas of Cuyahoga 
County, even without probate, admiralty, 
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and patent jurisdiction, has to do with an 
average annually of approximately thirteen 
hundred cases for each one hundred thousand 
of population. 

At the present time a case is reached for 
trial in the Court of Common Pleas in a 
year to fifteen months. The Circuit Court, 
which is an intermediate appellate court, 
keeps up promptly with its work. The 
Supreme Court is about fifteen months in 
arrears. So that if a suit is brought, tried, 
taken on error to the Supreme Court, not 
less than three years will be used up. 

So far as this delay is concerned, very 
little of it is due to defective rules for matur- 
ing cases; and, in my opinion, the rules for 
summary judgment, or summons for direc- 
tion, or dispensing with printed records and 
briefs in the: reviewing courts on which 
Mr. Crane dwells, would obviate little or 
none of the delay in contested cases. The 
real cause lies deeper. 

The jurisdiction of county courts as de- 
cribed in Mr. Crane’s article is substantially 
those of a justice of the peace of Ohio, and 
their organization seems to be- admirable, 
and a vast improvement on anything known 
to me in the United States. An appeal 
lies from them to the High Court only 
for error of law, and appeals are infrequent; 
only one hundred and forty for all England 
in 1902. 

An appeal from a justice to the Court of 
Common Pleas lies as a matter of right in 
Ohio in all cases except those involving 
less than twenty dollars, tried by a jury. 
In the absence of exact statistics, I can 
only say that the general opinion is that 
the larger part of the contested cases tried 
by a justice are appealed, thereby tending 
to congest the dockets of the trial courts. 
Appeals lie from the Probate Court to the 
Court of Common Pleas as to nearly every 
final order that it can make, without any 
serious restrictions or deterrents, still fur- 
ther congesting the docket of the trial court. 

The Common Pleas Court has concur- 
rent jurisdiction with the justice’s court 





in civil actions in which the amount in 
controversy exceeds $100 and exclusive .- 
jurisdiction where it exceeds $300. It 
has also a general jurisdiction as extensive 
as the High Court in other directions ex- 
cept as to probate and admiralty and 
patents. A case once tried, the defeated 
litigant, if it is an equity case, may appeal 
as of right on giving an appeal bond to the 
Circuit Court and have it retried de novo. 
If it is a law case, he may prosecute a pro- 
ceeding in error; and have the judgment 
reviewed for errors of law committed by 
the trial court. He is not required even 
to have a copy made of the original plead- 
ings, or of the bill of exceptions; he makes 
use of the original papers, the costs in the 
event of defeat are an item of no consequence. 

There is no pecuniary limit to this right 
to go to the Circuit Court by appeal of 
error. It may be done in any case that 
can be brought or appealed to the Court 
of Common Pleas, except in divorce cases, 
in which the judgment granting or refusing 
a divorce is final, but is appealable so far 
only as involves the custody of children 
or alimony and property rights. 

In the Supreme Court, any judgment of 
the Circuit Court may be reviewed for 
errors of law, if the amount in controversy 
exceeds $300, and in many classes of cases 
without regard to the amount. The per- 
son taking the case up must print enough 
of the record to show the errors complained 
of; but the consequences of a failure are 
not serious enough to deter litigation. The 
Supreme Court may, on affirming judg- 
ments for the payment of money, impose 
as a penalty additional interest not exceed- 
ing five per cent per annum, and in affirm- 
ing other judgments may tax an attorney 
fee not less than $25 nor exceeding $300, 
and damages not exceeding $500. If, how- 
ever, the court certify that there was reason- 
able cause for the proceeding in error, 
neither fee nor damage shall be allowed. 
Costs, outside of printing charges, are in- 
significant, whether the party wins or loses. 
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In actual practice, the Supreme Court al- 
ways certifies that there was reasonable cause. 
From this review, it will appear that the 
organization of the courts and these rules 
of law are designed to favor litigation; to 
keep it going, instead of putting an end 
to it. In many cases, there may be two 
trials of the same questions of fact, and in 
all cases, unless there is less than $300 in- 
volved, two reviews for errors of law. The 
losing party pays no attorney’s fees, except 
his own; and runs no risk of serious finan- 
cial loss in costs, penalties, or damages. 

Contrast it with the conditions disclosed 
in Mr. Crane’s article, and it will explain 
much of the congestion in business. Pro- 
ceedings in all English courts are notori- 
ously expensive; the costs and fees of solic- 
itor and counsel (as many as three) which 
are taxed against the losing party, does 
“‘undoubtedly deter persons from recklessly 
bringing frivolous, vexatious, and specula- 
tive actions.”” It has precisely the same 
effect upon the honest litigant with a meri- 
torious cause of action; and if he is poor, 
the fear of it amounts to a denial of justice. 
To this cause, above all others, is due the 
smaller number of suits brought and of 
appeals taken. 

A client of mine had patents in Germany 
and in England, and they -were being in- 
fringed in both countries. He made inquiry 
of a solicitor in Hamburg and in London, 
as to what it would cost to bring a suit and 
obtain a judgment in a court of first instance 
testing the validity of his patent. The 
German solicitor answered $500; the Eng- 
lish solicitor answered £2500! My client 
thought he had a meritorious case and a 
valid patent; but he decided that it was 
less expensive to protect himself by com- 
petition in the market than in an English 
court of justice. 

Whether it is wise to give every man 
whose case has once been tried in a justice’s 
court, either with or without a jury, the 
right to have it tried de novo in another 
forum; whether it is wise to give one who 











has had an equity case tried in the Court 
of Common Pleas a right to have it tried 
de novo in a higher court; whether it is wise 
to permit one whose action at law has been 
reviewed on error in the Circuit Court, to 
have another right of review in the Supreme 
Court, are questions about which opinions 
will differ. It is, however, easily possible 
so to restrict the right to have a second 
trial of the same case, or a second review 
for errors of law, that the congestion in 
the Court of Common Pleas, and in the 
Supreme Court would be much reduced. 
In this state, the remedy must be sought 
primarily by depriving litigants of rights 
they now have rather than in a reform of 
the rules of civil procedure. 

The practice outlined in Mr. Crane’s 
article under the sub-heading ‘‘Summons 
for Directions’’ seems to me less expeditious 
and more burdensome to the courts than 
the practice in Ohio. Instead of taking 
out a writ first, and then asking a judge 
to give directions about future pleadings 
and practice, the pleader files his petition 
first, and then takes out his writ. This may 
be done at any time and without previous 
leave. The defendant must answer or de- 
mur on or before the third Saturday there- 
after. The plaintiff must reply or demur 
to the answer within two weeks thereafter. 
Granted that each party is in earnest, and 
has a lawyer who knows how to state his 
case, it is possible to get an issue within 
six weeks. If the demurrer is overruled, 
the time to answer or reply is in the dis- 
cretion of the court. And with four terms 
of the Common Pleas Court a year; unlim- 
ited as to the length of the terms, whether 
a party gets prompt justice, would seem 
to depend, not on rules of practice, but on 
the personal efficiency of those adminis- 
tering the law. 

As to the filing of interrogatories, the 
inspection of documents, and the taking 
out of commissions to examine witnesses, 
these may all be done without delay, and 
without troubling any judge or master. 
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The practice described in Mr. Crane’s 
article under sub-heading: “‘Summary Judg- 
ment’’ points attention to one of the worst 
effects of a congested trial docket, and 
would do much to alleviate its hardships. 
Persons without a just defense will inter- 
pose formal defenses in order that they 
may obtain delay, expecting to force a 
more favorable settlement before the case 
is reached for trial, feeling sure they will 
be no worse off if they fail. This is a result 
of the congestion of business, not a cause 
of it, for such cases are disposed of in some 
way before trial, without taking up the time 
of the court. The congestion is due to 
cases really litigated. 

In Ohio, and I presume in other states, 
the right to file a general denial lies at the 
root of this evil. Abolish the general denial 
and adopt order xiv of the English Rules 
of Procedure, and sham defenses to secure 
delay would be greatly diminished, if not 
wholly abolished. This rule is the only one 
referred to in Mr. Crane’s article which, it 
seems to me, would greatly help in solving 
our troubles. 

_In a large local unit of government, like 
the county, of which I have been speaking, 
the difficulty of getting cases heard and 
tried are very much greater than in smaller 
and less populous districts. The working 
hours in court must, of necessity, be shorter; 
for lawyers and judges live longer distances, 
at least in time, from the court house. The 
number of cases tried by judges seems to 
decrease in proportion to the number of 
judges who have control of the business. 

The methods of handling and getting 
tried cases which are ready for hearing 
is found the potent cause of a congested 
docket. The conditions in this county I 
doubt not, is typical of all large and grow- 
ing cities that have tried to manage busi- 
ness by methods developed under simpler 
conditions. Previous to 1901, the system 
of assigning cases by each individual judge 
was in operation. Under it blocks of cases 
were set off to each judge, and from five 





to ten cases were set for each day, for a 
week in advance. At the opening of the 
court cases were called, beginning at the 
head of the assignment, and the call con- 
tinued until a case was put on trial. Those 
which were not ready went to the foot of 
the list, were continued, or reset for another 
day. If a case on trial was carried into 
the next day’s assignment, the cases for 
that day were also obliged to be called and 
reset, or continued. The same order pre- 
vailed in each of the several rooms, in which 
judges were trying cases. The result was 
that no one knew to a certainty when his 
case would be reached; and it was difficult 
for counsel to arrange conflicting engage- 
ments, or to procure the attendance of 
witnesses. As the trial work is done by a 
small percentage of the members of the bar, 
the loss of time was enormous, and the 
despatch of business seemingly impossible. 
Oftentimes judges and juries would be out 
of work, notwithstanding the large number 
of cases fixed for that day. These condi- 
tions are the inevitable incident of a number 
of judges having control of a specific num- 
ber of cases, and of setting a large batch 
for a day certain. The evils are beyond 
the reach of rules of procedure. 

To remedy this condition a system was 
devised which has worked admirably, and 
promises to become a solution of the prob- 
lem. The duty of assigning cases for trial 
is taken from the judges, and placed under 
the control of the assignment clerk. He 
performs the functions of a train despatcher, 
as it were, for the business of the courts; 
he keeps a case always ready for each judge 
and jury, and sends it to the first vacant 
room. After a case is sent to a room, it 
must be tried, or dismissed, or continued, 
only on a showing of good cause. Con- 
tinuances are quite rare after a case goes 
to a room. A case is not sent to a room 
while any of the counsel in it are engaged 
in another court, but is held without losing 
its position, until counsel are disengaged. 
Engagements of counsel, or absence of wit- 
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messes, or convenience of parties are taken 
care of by agreement of counsel to pass a 
case subject to call, to a day certain, the 
stipulation for which must be filed the day 
before a case is reached for trial. 

The rules and system are quite simple, 
but space forbids a more detailed descrip- 
tion of it... In actual practice it is found 
that no serious difficulty is experienced in 
keeping in touch with cases, and learning 
when they will be reached, in avoiding con- 
flict of engagements, of preventing continu- 
ances for the term, or of keeping judges 
and juries fully supplied with cases at a 
minimum of expense and delay to parties 
and witnesses. It is simply a question 
thereafter of how much work a judge and 
a jury can do or is willing to do during 
the term of court. 

Its merit is best shown by the results 
it has accomplished. In the year before 
it was adopted, 7610 cases were called, of 
which 1218 were continued for the term, 
§553 were set for another day, and the 
bulk of those not tried. There were then 
only ‘five trial judges; and the average num- 
ber of cases tried or disposed of by each 
during a term was about fifty. The trial 
of causes was three years in arrears; and 
growing rapidly worse. 

The first term after the system was inau- 
gurated showed an increase of forty per cent 
in the cases disposed of. The number 
of cases disposed of by each individual 
judge averaged for the next seven con- 
secutive terms seventy per cent greater, 
and at no time has fallen below forty per 
cent. 

The population and business has increased 
greatly in the county since, and the number 
of judges has also been increased; but it is 
estimated that the addition in judges alone, 
granting what is improbable, that with each 





1This system is the invention of A. C. Dustin, 
now Assignment Clerk of the Courts. It has been 
put in operation in several other cities, and with 
like results. He will cheerfully furnish detailed 
information to any one wishing to try it. 





added judge the percentage of cases dis- 
posed of by each would not have dimin- 
ished, would not have taken care of the new 
business. But under this system, notwith- 
standing the increasing business, the arrear- 
ages are being gradually reduced until a 
cause in the usual course can be tried in 
a year, and the assignment clerk estimates 
that in two to three years more, without 
new judges, the courts will be up with the 
work. 

The feasible remedies for the law’s delays, 
it seems to me, consist in the following 
suggestions. 

1. The right to try a case de novo on 
the facts more than once, and to have more 
than one review of the same case for errors 
of law, may be limited and restricted; but 
I do not think it ought to be done until 
the state provides a court of first instance, 
in either case, that is capable and efficient. 

2. The practical immunity of the losing 
party from expense by reason of his false 
clamor which now exists, would, if changed 
and the English system put in force, reduce 
the number of suits brought and appeals 
taken. 

Personally, I look with little favor on 
any reform which restricts the freedom of 
the individual in having his grievance tried 
out, and tried right by a capable court; for 
it must be remembered that poverty has 


enough handicaps already in a law suit, - 


and that the average citizen has probably 
no more than one case in a lifetime, and 
that one is to him always a matter of vital 
importance. 

3. The general denial and sham defenses 
to gain time might profitably be denied; 
and to accomplish this remedy the rules 
of English Civil Procedure to which Mr. 
Crane calls attention, would, I think, be 
efficient. 

4. The system for handling business 
which has been adopted in this county, 
and partly explained in this article, will 
ensure in large cities the hearing and trial 
of as many cases as the judges are able 
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or willing to hear, and determine in a given 
time with a minimum of friction and incon- 
venience to counsel, and of expense and 
delay to parties and witnesses. 

In the last analysis, the personal efficiency 
of those who are to administer laws and 
rules is of the greatest importance. 
selected from the leaders of the bar would 
have a riper experience, a wider field of 


knowledge, greater skill in handling trials, | 
and would command greater respect for | 


Judges | 


| their rulings than those taken from the 
| lower ranks. Some judges, like some law- 
yers, can do many times as much work as 
| another, and do it as well or better. But 
| to secure the services of such men is beyond 
the power of any rules of procedure, it 
calls for an overhauling of the entire body 
politic. 
D. C. WESTENHAVER. 


CLEVELAND, Onto, April, 1905. 





MASSACHUSETTS 


No one will deny that there is urgent 
necessity for expediting the business of 
the courts and for earlier trial of certain 
classes of actions. In Massachusetts, espe- 
cially in the county of Suffolk, the question 
has been sharply brought home to the tax- 
payers by Mayor Collins’ objection to the 
enlargement of the Court House, and by 
his insistence that Boston is put to very 
great expense for providing means for the 
trial of causes which ought to be tried in 
other counties. But it is not probable that 
many, if any, of the provisions for expedit- 


ing business in England can be adopted | 


here until the exigency is even more acute 
than at present. 
To take up the items of Mr. Crane’s ad- 


mirable statement in their order, the follow- | 


ing considerations occur to me: 

I. Our Police, District and Municipal 
Courts give speedy trials in the classes of 
actions which come within their jurisdic- 
tion. The collection of notes and trades- 
men’s accounts are promptly dealt with, as 
well as matters of ejectment, and the like. 

Appeals, however, may be taken from 
these courts to the Superior Court, and 
cases so appealed come upon what is known 
as the Special Trial List. If no jury is 
claimed, a trial can be had within a month 
after the parties are before the Superior 
Court, but if jury trial has been claimed, 
the cause, in Suffolk, will be delayed for 


/nearly a year, owing to the pressure of 
| business. 

I have not before me the figures with re- 
gard to the despatch of business in the lower 
courts, but there is certainly no ground for 
complaint with reference to it. There is, 
| however, serious difficulty resulting from the 
| frequency of appeals to the Superior Court, 
and a part of the congestion in that court 
is due to this cause. 

If it were provided that the party taking 
the appeal, if defeated again, should in any 
event pay double costs, and if the Superior 
Court had power to award treble or quad- 
ruple costs, much of this difficulty would be 
obviated. Parties would scrutinize their 
chances of success very much more care- 
fully if there were any real penalty for ill- 
| considered appeals. The present provision 
for requiring a bond for costs in case of an 
appeal tends to relieve the Superior Court 
of this class of cases. 

II. The Superior Court is the great trial 
court in this commonwealth. The judges 
are appointed for life and sit by assignment 
of the Chief Justice throughout the state. 
Its work is divided into Equity and Law. 
The Equity work is speedily despatched in 
_all the counties. In counties where the 
court is not constantly in session, cases may 
be heard in some other county. Hearings 
can be had on matters of injunction, or 
| others requiring haste, without delay, and 





| 
| 
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hearings upon the merits, unless there is a 
complexity of accounts requiring a Rule to 
a Master, are had within a month of appli- 
cation therefor. ; 

The counties other than Suffolk and Mid- 
dlesex have from one to four terms for the 
trial of law cases in a year, and litigants 
desiring a hearing experience little difficulty 
except for the engagements of counsel in 
getting it at the term following the com- 
pletion of the pleadings. 

Cases are practically never delayed by 
complexity of pleadings. Demurrers, when 
filed, are heard and disposed of promptly, 
and the time for answer over, where de- 
murrers are over-ruled, is strictly limited. 

In Suffolk and Middlesex cases entitled 
to go upon the Special Trial List, viz: cases 
appealed from the lower courts, cases of 
contracts where the amount sued for is less 
than two thousand dollars, cases which have 
been referred to an Auditor, and a report 
made, cases where verdicts have been set 
aside or where exceptions at a previous trial 
have been sustained, are tried promptly un- 
less a jury has been claimed. In Suffolk 
where a jury has been claimed, a year will 
ordinarily elapse between the marking and 
trial of the case. Where no jury has been 
claimed, the case is tried and decided ordi- 
narily without delay. 

The principal trouble comes from cases 


on the General List in Suffolk and Middle- | 


sex and results from the large number of 
personal injury cases brought. These cases 
usually consume from two days to a week in 
trial before a jury, and delay the entire list. 
In Suffolk substantially two years must 


trial, and in Middlesex one year. 


It would seem to be entirely reasonable | 
that one or two of the Suffolk Jury sessions | 


should be employed upon contract, fraud, 
land damage, and commercial cases. 


tional delay in the trial of personal injury 
cases, unless additional sessions are pro- 
vided. But the despatch of business con- 





| without delay. 


This | 
would undoubtedly result in some addi- | 


cerning property rights ought not to be 
hampered by any single line of cases. 

III. No appeal lies from the verdict of a 
jury in this commonwealth. 

Motions for new trial are heard by the 
justice who presided at the trial and are 
summarily dealt with. It is rare that the 
determination of such a motion is delayed 
beyond the sitting at which the trial takes 
place. 

IV. We have a provision in this state simi- 
lar to the English procedure for summary 
judgment. In an action to recover a debt 
or liquidated demand the plaintiff may, 
within twenty days after the time for filing 
an answer, file an affidavit verifying his 
cause of action and stating that in his be- 
lief there is no defense thereto. If the de- 
fendant does not, within seven days after 
notice of this affidavit, disclose, by affidavit, 
or as the court shall otherwise order, such 
facts as the court finds entitle him to defend, 
the case shall be advanced for speedy trial. 

The defendant is required to disclose spe- 
cifically and clearly the facts on which he 
relies, and this provision is generally effec- 


| tive in bringing about a speedy determina- 


tion of cases where there is no real defense. 
V. We have no provision similar to the 


| summons for directions explained by Mr. 
| Crane. 


Pleadings are so simple that the 
justice presiding at the motion session can 
deal with all questions arising under the 
pleadings and all interlocutory matters 
Either party, after a suit 
is brought, may interrogate his opponent, 
but the right of inquiry is strictly limited 
to inquiries essential to his case or defense, 


elapse between the bringing of a suit and a | and he may not inquire with regard to his 


| opponent’s witnesses or matters tending to 


sustain his opponent’s case. The result is 
that when cases are reached for trial each 
side is to a considerable extent in the dark 
as to what his opponent will prove and his 
methods of proof. 

Probably a great deal of time would be 


| saved in the courts if we had a provision 


similar to that in New Hampshire, enabling 
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either side to interrogate orally the opposite 
party and ascertain the real scope of the 
controversy. This, on the whole, works in 
the interest of justice; fastens testimony 
when it is fresh in the minds of witnesses 
and prevents amplification of causes as an 
actual trial approaches. 

Of course this procedure is open to the 
objection that unscrupulous litigants will 
secure evidence to bolster up weaknesses 
ascertained by the preliminary investiga- 
tion but there is this difficulty in all cases 
and the good would seem to entirely out- 
weigh the evil, in fact, it would have the 
advantage of terminating a great deal of 
litigation without actual trial in court. 
Both parties would discover exactly where 
they stood and be unwilling to go to the 
expense of trial in weak cases. 

VI. The English provision for a staff of 
masters might, with some modifications, be 
advantageously adopted and much freer 
reference of cases be made. There is seri- 
ous objection to further increasing the size 
of the Superior Court, which already con- 
sists of twenty-three justices. 

The present system in Suffolk of placing 
cases upon the trial list at a calling of the 
docket on Wednesday of each week seems 
to work as well as any system which can be 
devised. There is a general trial list of 
all jury cases and from this list cases when 
reached in numerical order may be put upon 
the short list for the ensuing week, upon 
application of either side, unless good cause 
is shown. The short list is considered prac- 
tically as an assignment of cases and nothing 
short of the actual engagement of counsel 
in another court is an excuse for delay when 
the case is reached. 

VII. Bills of Exceptions. 

One of the most vexatious causes of delay 
in the administration of justice in this state 
is the present system with regard to bills 
of exception. ‘Within twenty days after the 
verdict of a jury, or decision by a single 
justice sitting without jury, the defeated 
party may present, in writing, a bill of ex- 





ceptions for allowance by the court. The 
practice is for counsel to attempt to agree 
upon disputed points, and hearings are had 
before the trial justice only upon points of 
final disagreement. The engagements of 
counsel, the examination of shorthand re- 
ports, and the framing of a final draft often 
cause interminable delay. 

The summary method adopted in Eng- 
land of hearing questions of law with- 
out printed bills of exceptions, and without 
printed briefs, strikes an American prac- 
titioner at first with dismay. The system 
certainly tends to the rapid disposition of 
causes and probably results in substantial 
justice. Counsel with the case fresh in 
their minds can undoubtedly present the 
matters in which they conceive they are 
aggrieved within a month of the trial as 
clearly and fully as after months of delay 
on the exceptions themselves, and in pre- 
paring printed briefs. 

VIII. Considerable relief would result from 
increasing very materially the taxable costs 
in cases taken to the Supreme Court and 
requiring a bond for their payment. At 
present the costs are trivial, and all sorts of 
questions are carried up without much ex- 
amination of the law till the actual prep- 
aration of briefs is begun. 

IX. The present congestion in our courts 
seems to me to be due in part to two causes 
peculiar to our conditions. Owing to the 
public jealousy of the judiciary in the early 
part of the last century the power of judges 
in the control of trials was very much lim- 
ited, and under our statute judges may not 
charge upon facts, or indicate in any way 
their opinion of cases or of testimony. This 
has resulted in the judges taking very little 
control of the course of a trial, intervening 
seldom except when asked by counsel for 
a ruling. 

It is a common expression among lawyers 
that the best judge is one who keeps quiet 
and lets counsel try their case. This re- 
sults in unnecessarily protracted trials. 
The court permits counsel to go into a vast 
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amount of detail which has little bearing 
upon the main issue and does not check in- 
competent inquiry unless asked to do so by 
opposing counsel. Counsel fear to preju- 
dice their case by too frequent objections 
and the trial runs off into unnecessary by- 
paths. I believe that the rule prohibiting 
the court from charging upon facts and 
commenting upon evidence should be re- 
pealed. It is a common saying among busi- 
ness men that they would prefer the deci- 
sion of a single judge to that of twelve men, 
and yet under our system the judge is pre- 
vented from even rendering proper assist- 
ance to the jury. 

The opposite practice exists in England. 
The presiding judge takes a strong and vig- 
orous hold of the case from the first by in- 
quiries of counsel and of witnesses, brings 
sharply to the attention of the jury the 
main issues, and counsel hesitate to ask in- 
competent questions because they may im- 
mediately be checked by the court. 

Our trials are good natured, patient, and 
painstaking, but sometimes diffuse. As the 
evils of the over-crowded lists become more 
apparent to the community it will undoubt- 
edly result in greater power being given to 
the judges, and in their exercising a more 
direct influence on the course and result of 
trials. 

Another cause for the congestion in our 
courts is the smallness of the fee bills taxed 
at the close of litigation, and from the fact 





that no bond is required from the plaintiff 
for costs when his action is begun. Whether 
anything should or can be done in this re- 
gard it is difficult to determine. It would 
be contended that many poor people would 
be unable to give security for costs and be 
prevented from prosecuting righteous causes. 
This is perhaps a sufficient answer to any 
suggestion of change. It may, however, be 
doubted whether many, if any meritorious 
causes would fail of prosecution because of 
inability to give security.. Ordinarily speak- 
ing, a plaintiff with a meritorious cause 
which had been carefully analyzed by com- 
petent counsel would find it possible among 
his acquaintances to give security. The 
result certainly would be to prevent the 
exploiting of all sorts and kinds of claims 
with very little consideration of the probable 
outcome. Suits in the hope of settlement 
would be pretty effectively discouraged. 

It is entirely apparent that our judicial 
system must before many years be recon- 
sidered and some measure of relief given to 
the courts, and I venture the prediction 
that it will be found not in the enlargement 
of court houses or the increase in the num- 
ber of judges but in providing effective 
means of examining cases at their inception 
and in making costs for mistaken judgment 
more severe. 

SAMUEL J. ELDER. 


Boston, Mass., April, 1905. 


ILLINOIS 


Generally speaking, the congestion of 
business in the trial courts, in my judgment, 
is due to the fact that, under the laws of 
some of the states, the judges practically 
are not allowed to take part in the trial of 
a case. In Illinois, for instance, he may 
not speak to the jury, except in writing. 
This is, of course, not true of the Federal 
courts in Illinois. 

It would be very interesting to trace the 
origin of these two attitudes of the public 





toward the judiciary. One is the outcome 
of the Virginia jealousy of judicial power, 
as far back as Jefferson’s time. Many of 
the western states are under the influence 
of that early attitude, because of the fact 
that their civil institutions were set up by 
the people who came from Virginia and 
Kentucky. 


PETER S. GROSSCUP. 


Cuicaco, Ixv., April, 1905. 
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NEW 

The recent state ‘Commission on 
Law’s Delay,” of the state of New York, 
found, at the commencement of its in- 
vestigation in 1902, that the greatest 
diversity of opinion existed among learned 
judges and lawyers as to the comparative 
efficiency of the courts of the city of New 
York and those of other great cities in 
England and America in the despatch of 
judicial business, and as to the volume of 
such business dealt with in the various 
jurisdictions. 

This diversity of opinion proceeded al- 
most entirely from the general ignorance 
which prevailed (in the absence of judicial 
statistics) regarding the actual conditions 
existing in the New York courts, as well 
as in those of other cities, and the entire 
lack of anything like definite knowledge as 
to nearly all of the facts necessary to the 
formation of a sound judgment upon the 
subject. 

There was, however, a general agreement 
between business men and merchants who 
appeared before the commission that the 
administration of justice had so far broken 
down in the city of New York, in .conse- 
quence of the over-crowded condition of 
the calendars and the abuses of the referee 
system, that recourse to the courts for the 
adjustment of commercial controversies was 
impracticable, in the great majority of cases. 
It was upon the initiative of the Chamber 
of Commerce of the state of New York that 
the law authorizing the creation of the 
State Commission on Law’s Delay was 
passed and the Commission appointed. 

The first work of the Commission was to 
collect the judicial statistics of the state, 
which it did, covering a period of fourteen 
years, and those of other great American 
cities, as well as those of London, that it 
might be enabled to form a proper estimate 
of the effectiveness of the New York courts 
as compared with those of other jurisdic- 
tions, operated under similar conditions, and 





YORK 


to form a reliable estimate of the degree of 
efficiency that it is practicable to attain. 

It found that the keeping of judicial sta- 
tistics in England had reached a high state 
of perfection, under the able directorship of 
Sir John Macdonnell, C.B., LL.D., a master 
of the Supreme Court, and these statistics 
were easily available. 

A comparison between the New York 
Supreme Court of the First Department 
(Manhattan), the High Court of Justice in 
London, and the Court of Common Pleas in 
the city of Philadelphia, discloses many 
interesting facts, among which the follow- 
ing are the most important to the subject 
under discussion. 

A jury case may be reached and tried in 
the King’s Bench Division, sitting in Lon- 
don, in from three to four months after issue 
joined; in the Philadelphia Common Pleas 
Courts, six months; and in the New York 
Supreme Court, First Department, three 
years; and in Brooklyn (Second Department) 
a little less than two years. 

The equity branch of the New York Su- 
preme Court, First Department, has had on 
its calendar for a number of years, and now 
has about 2000 cases. It is able to dispose 
of these, in all ways, at the rate of about 
750 a year. Although the effort is fre- 
quently made to run through this calendar 
by a peremptory call at which three or four 
hundred cases are put on a call calendar on 
one day (which invariably results in a 
great majority of the cases so called being 
marked ‘off calendar” or reserved), and by 
this means the calendar is turned over in 
several months, the calendar is, neverthe- 
less, about two years behind its work. In 
London the equity calendar is up to date, 
as it is in Philadelphia, and also in the Brook- 
lyn Special Term of the Second Depart- 
ment — the volume of equity business there 
being much smaller than in the First De- 
partment. 

Sir John Macdonnell, compiler of the 








300 


THE GREEN 


BAG 





English Judicial Statistics, in reply to an 
inquiry addressed to him by Ambassador 
Choate on behalf of the Law’s Delay Com- 
mission, stated that in 1900 and 1gor1 the 
average number of cases heard and deter- 
mined each year in the High Court was 
5592. This work was performed by twenty- 
three judges. 

The average number of cases tried in the 
New York Supreme Court, First Depart- 
ment, including cases marked ‘‘off calen- 
dar” is 2035: excluding cases marked “ off 
calendar” the average number tried is 1329. 
Ten parts of the court are employed for nine 
months in doing the work. The average 
number of cases tried and otherwise dis- 
posed of in the Second Department is 1690 
per year with an average of 34 parts. The 
average annual work of the New York Spe- 
cial Term of cases tried and otherwise dis- 
posed of is 713, with an average of 5 equity 
parts, and of the Brooklyn Special Term 
387, with one and sometimes two parts. 
The total of cases tried and otherwise dis- 
posed of in the New York and Brooklyn 
Trial’and Special Term is, therefore, 4825, 
of which quite a large proportion are dis- 
posed of by merely marking “‘off calendar.” 

The judicial force employed in disposing 
of this work in New York City in the First 
and Second Departments consisted in 1903, 
of 33 resident judges of the city of New 
York and an average of 10 judges drawn 
from other departments of the state, or 43 
judges in all. That is, 23 civil judges in 
England dispose of 5592 cases a year, and 
43 judges in New York City dispose of 
4825, including cases marked ‘‘off calen- 
dar’? when reached. Considering that the 
English judges are obliged to spend a good 
deal of time in traveling upon their circuits, 
and holding court in all the large cities of 
England, the great disparity in the out- 
put of the two courts is most significant, 
and the conclusion is irresistible, that the 
English courts of first instance are far more 
effective than the New York Supreme 
Court. 





The reasons for this are not to be as- 
cribed entirely to the superiority of the 
English Bench, as it is sometimes claimed, 
but is unquestionably due to a great ex- 
tent to the superiority of English methods 
of procedure, and particularly to the prac- 
tice which requires all suits to be brought in 
the first instance before an officer of the 
court known as a Master, who makes a pre- 
liminary examination of the case in the 
presence of counsel, and makes direction for 
all the preliminary relief required to put 
the case in proper condition for trial. The 
case cannot be put upon the calendar until 
this is done, under the rules of the English 
High Court, and the result seems to be, 
that when cases are actually brought on 
for trial they have undergone an amount of 
preparation at the hands of an officer of the 
court which insures a clear presentation of 
the issue involved, so that a prompt and 
scientific trial is assured. This practice is 
known in England as the “Summons for 
Direction.” 

Scarcely less efficacious in keeping down 
the calendars in England is the procedure 
under what is known as Order xiv, which 
is an application supported by an affidavit 
to a Master in Chambers for summary judg- 
ment in liquidated claims, and in actions for 
recovery of land. If satisfied after hearing 
the defendant that there is no defense, the 
master may then and there order judgment 
for the plaintiff, or he may give leave to the 
defendant to defend unconditionally, or he 
may give such leave subject to conditions 
of payment of amounts claimed to the 
court, or giving security. Under such a 
procedure the practice of putting in sham 
defenses and answers cannot prevail to any 
extent, as they do in New York, where the 
crowded calendars are an invitation to an 
unscrupulous defendant to retard the plain- 
tiff in the collection of his claim for three 
years, and thereby force him to an unjust 
compromise. Sham defenses cannot be 
stricken out on motion in New York be- 
cause of the rule which the courts have 
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established, that they will not inquire into 
the merits of a defense upon affidavits. 
The Civil Judicial Statistics of England for 
1903, just published, show the number of 
judgments entered in the High Court under 
Order xiv as follows: 


Judgments: — 
Entered summarily ...... 5662 
Entered after trial by jury. . . 503 
Entered without trial by jury . 698 


Masa cwev ces VE 


A somewhat similar procedure is in force 
in the Common Pleas Courts in Philadelphia. 

In the discharge of its business the High 
Court in England has the assistance of 
seventeen masters, who do all the prelim- 
inary work above described, and try other 
matters especially referred to them. The 
New York Supreme Court has the assist- 
ance each year in the discharge of its busi- 
ness of 588 referees, that being the average 
number appointed each year, over a period 
of seven years, to dispose of the average 
number of 2272 references a year, of all 
sorts. It is estimated that these references 
cost the litigants between seven hundred 
and eight hundred thousand dollars a year; 
months of sittings being consumed in many 
cases. The system has become scandal- 
ously and notoriously unfit as a whole, and 
has met with the severest censure by the 
higher court. The reports are filled with 
its scandals, and it has become intolerable 
to the business community, and to those 
who most desire the welfare of the court. 
The Chamber of Commerce of the state of 
New York in asking for the appointment 
of a State Commission to inquire into the 
Law’s Delays presented resolutions at its 
annual meeting, to the legislature, which 
contained the following: 

‘““Whereas grave abuses have been found 
to exist in the system of compulsory refer- 
ences as administered by the courts in the 
city of New York, as being both costly and 





dilatory and otherwise detrimental to the 
administration of justice, and as denying 
equal protection of the law to certain classes 
of litigants, particularly those suing upon 
commercial accounts, etc.’’ 

The Judicial Statistics of England for 
1903 shows that the number of sittings of 
official referees in London for that year was 
376, and outside of London, 30. The total 
amount of fees received was £ 1001, 125, 6d, 
or approximately $5000. 

The English system of appeals, which 
differs so radically from our own, seems 
better adapted to the conditions existing in 
England than in New York. The first 
reason is, the greater authority of the judg- 
ments of courts of first instance in England, 
which is in marked distinction to our own. 
While but about 10 per cent of the cases 
tried in England are appealed, it is esti- 
mated that about 30 per cent are appealed 
from in New York County, and while the 
proportion of reversals and modifications in 
England on appeals to the Intermediate 
Court is about 29 per cent of the whole 
number, it is in the First Department in 
the city of New York 41 per cent. That 
the volume of appeal business is much 
greater in New York is shown by the fact 
that in 1903 there were but 1272 appeals 
all told in England which were divided up 
as follows: To the Judiciary Committee of 
the Privy Council, 113; to the House of 
Lords, 80; to the Court of Appeal, 681; to 
the High Court of Justice from inferior 
courts, 398. While the Appellate Division 
of the First Department (one of the four 
departments of the state), in the year 1902 
heard 1050 appeals, in which it wrote 850 
opinions. 

The Law’s Delay Commission of the state 
of New York in its report to the legisla- 
ture assigned the following ‘‘Causes of De- 
lay, in the administration of Justice:” 

First, the increase of litigation resulting 
from increase of population and business 
activity; second, the inadequacy of the ju- 
dicial force and the constitutional restric- 
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tions upon its increase by the legislature; 
third, the arrangement of the judicial force, 
which has resulted in strengthening the 
appellate branch of the court at the expense 
of the trial branches; fourth, defective meth- 
ods of procedure; fifth, the practice which 
has grown up as the result of the congested 
condition of the calendars of interposing 
sham defenses to secure a delay which is 
often equivalent to victory; sixth, an in- 


competent and costly referee system; seventh, | 


defective calendar practice and the failure 
to classify cases for the purpose of trial; 
eighth, multiplicity of appeals; ninth, the 
failure to keep and publish annually judicial 


statistics by means of which the people | 


could be definitely informed as to the con- 
dition of their courts; tenth, the aggressions 
of politicians upon the courts and the bale- 
ful practice of political contributions by 
judicial candidates which tend to deteriorate 
the quality of the Bench. 

The remedies which this Commission pro- 
posed for the relief of the New York Judicial 
System both by legislation and constitu- 
tional amendment related, first, to the in- 
crease of the judicial force; second, to a 
direct appeal from the trial courts, on 
questions of law purely, to the Court of Ap- 
peals, the court of last resort of this state; 
third, the adoption of the practice prevail- 
ing in the English High Court of Justice 
known as the ‘“‘Summons for Direction;”’ 
fourth, the adoption of the practice prevail- 
ing in the English Court known as ‘Order 
xiv;”’ fifth, more scientific classification of 
cases for purposes of trial; seventh, the cre- 
ation of a body of Supreme Court Commis- 
sioners in counties having a population of 
upwards of 500,000 to be appointed by the 
Appellate Divisions of the District in which 
such county is situated, such Commissioners 
to be salaried officials and to have all the 
functions of English masters in hearing ap- 
plication for direction and motions on sham 
defenses, also to constitute a permanent 
body of standing referees from whom the 
judges should appoint referees in particular 








cases, and Commissioners in condemnation 
proceedings; such Commissioners also to 
perform the important function of presiding 
at jury trials; eighth, the diversion of cases 
involving small amounts from the Supreme 
Court in New York and Kings County into 
the City Court, a local court of limited ju- 
risdiction, as well as into the County Court 
of Kings County and the Municipal Courts, 
by providing that no costs shall be recov- 
ered in actions brought in the Supreme 
Court of which the inferior courts have juris- 
diction, if the judgment recovered is below 
a certain amount; ninth, the keeping and 
publication of the judicial statistics of the 
state of New York; tenth, the prohibition 
under severe penalties of the payment of 
any sum of money by a person who is a 
candidate for a judicial office, either in ad- 
vance of his nomination, or thereafter. 

In summing the whole matter up, it may be 
said in a general way that the most notice- 
able defect in thé judicial system in force in 
the city of New York is that it is antiquated, 
and not suited to the requirements of the 
modern business and industrial life of a 
great city whose courts are called upon to 
determine not only controversies arising 
within the limits of such city, but which 
grow out of business operations carried on 
in all parts of the country which focus in 
New York as the great business clearing 
house of the nation. The increase in the 
volume of business throughout the country 
tends at once, and inevitably, to multiply 
the number of controversies and litigations 
which find their way into the courts of the 
city for adjustment, and if such business is 
to be handled by the courts, the state must 
not only provide adequate judicial force to 
handle the business with expedition, but 
methods of procedure which work for effi- 
ciency and despatch; and must at the same 
time see to it that justice is administered 
cheaply as well as expeditiously. 

The serious ground of complaint against 
the courts in New York City is that they 
are no longer able to administer that justice 
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which Magna Charta and the constitutions | 
of nearly all the states guarantee to all men, | 


justice without delay. A juridical system 


which denies a party his first hearing for | 
three years, and then starts him in a series of | 


appeals and new trials, with almost even 
chances of several in each appeal, whatever 
may be said of it, is not, properly speaking, a 
system of justice. 

For the conditions which prevail in New 
York the lawyers of the city and state are 
responsible and no one else. Timidity and 
indifference, and the habit of never speaking 
for any cause except under the stimulus of 
fee are, alas! the common vices of our noble 
profession. 
does not protect its own interests with jeal- 
ous care: labor men starve for their unions; 
scientists brave every peril and die often- 
times unostentatiously in an effort to lift 
their science to some higher plane, and add 
some trophy of discovery to its hoard of 
knowledge; medicine, engineering, and the 
church have their unnumbered martyrs. 
The law alone is left by its votaries in this 
commercial age to work out its own salva- 
tion. This is the cause of causes. It is 
useless to talk of legal reforms until the 
profession is thoroughly aroused to a sense 


There is no other calling that | 





of its responsibilities in the matter. Our 
over-worked judges cannot do it: the Press 
cannot do it; its writers are brave and en- 
lightened, but the counting-room has its 
policy of commercialism and hesitates to 
offend the courts by suggesting innovations 
which may not be acceptable to the judges 
who try the libel cases and dispense the 
valuable newspaper patronage: the business 
| men cannot because they have not sufficient 
| legal knowledge and have to depend upon 
| the lawyers: the politicians would like to, 
but in their own way. 

The ‘“‘Law’s Delay Bills” pending to-day 
| in the state legislature are by far the most 
important and far-reaching measures that 
have been before that body for many years, 
and still they are the least regarded, and 
their passage is imperiled by the apathy of 
the members of that great profession to 
whom the cause of justice has been en- 
trusted. 

It* was Alexander Hamilton who said, 
“Justice is the end of government. It is 
the end of civil society. It ever has been, 


_and ever will be pursued, until it be ob- 
| tained, or until liberty be lost in the pursuit.” 


J. Nose Hayes. 
New, York, N. Y., April, 1905. 
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CELERITY IN COMMERCIAL CASES 


IN FRANCE 


By B. H. Conner 


Of the New York City Bar 


is the Tribunal de Commerce. Its or- 
ganization is controlled by the Conseil d’Etat 
(Council of State), the highest administra- 
tive court of France, having a jurisdiction 
similar to that of a fiscal court or Court of 
Claims in the United States. This court 
regulates by its decree (Réglement d’Ad- 
ministration publique), not only the num- 
ber of Tribunaux de Commerce which shall 
be established in the country, and the num- 
ber of judges and deputies of which each 
shall be constituted, but also selects the 
towns in which such courts shall be located. 
In designating the latter the Conseil d’ Etat is 
guided by the relative commercial impor- 
tance of the respective towns; so that the 
promptness and facility with which com- 
mercial cases are disposed of in the business 
centers of France may be said to depend 
directly upon the despatch with which the 
Tribunaux de Commerce deal with the cases 
coming within their jurisdiction. 

That jurisdiction is very broad. It em- 
braces the functions of a court of admiralty 
and a court of bankruptcy. It has juris- 
diction of disputes growing out of ordinary 
commercial transactions; and, in addition, 
it has appellate jurisdiction of causes in 
which the amount in litigation does not ex- 
ceed 200 francs, tried at first instance be- 
fore the Conseil de Prud’hommes (Council 
of prudent men). The latter is a local board 
appointed by authority of the government 
upon the recommendation of municipal 
councils or boards of trade. Every such 
Conseil consists of not less than five mem- 
bers, selected for their knowledge of a par- 
ticular trade. These boards have jurisdic- 
tion of disputes between employers and em- 
ployes in the trade for which they were 
chosen, the employers being represented by 
the Prud’hommes patrons and the employed 


. chief commercial court of France | 


by the Prud’hommes ouvriers. They act as 
conciliatory committees in labor disputes 
and seek to bring to the knowledge of the 
authorities flagrant violations of the labor 
and factory regulations. 

The Tribunaux de Commerce are each com- 
posed of not less than two nor more than 
fourteen judges, in addition to a president.* 
They are under the supervision of the Min- 
ister of Justice. Perhaps the most striking 
feature of the Tribunaux de Commerce is that 
they are composed, not of lawyers, but of 
laymen, chosen from the commercial men 
of the community. The members are named 
at a meeting of electors, ‘‘ chosen from mer- 
chants esteemed for their honesty, sense of 
order and economy,’ who elect the judges 


| . . 
from the ranks of experienced financiers, 
| directors 


of manufacturing and trading 
companies, masters of ships, etc. The num- 
ber of electors must be not less than 50 nor 
more than 1ooo. No salary is received by 
these judges.’ 

The commercial transactions coming 
within their jurisdiction are termed ‘‘ Actes 
de Commerce.” Mr. H. C. Coxe, in his 
work entitled ‘‘Manual of French Law and 
Commercial Information” (p. 232) has given 
the following excellent translation of the 
two important sections of the Code de Com- 
merce defining this term.’ 

‘Every purchase of produce or merchan- 
dise, raw or manufactured, for resale or 
even simply to hire out; every manufactur- 
ing enterprise on commission for transport 
by land or water; all enterprises for supply- 
ing goods’ agencies, business offices, estab- 
lishments for sales by auction and establish- 
ments for public amusement; all operations 


1 Code de Commerce, Arts. 615-618. 
? As to their election, see Code de Commerce, 


| Arts. 618, 6109. 


3 Code de Commerce, Arts. 632, 633. 
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of exchange, banking or commission; all 
operations of public banks; all obligations 
between business men and tradesmen and 
bankers; all operations between persons in 
relation to Bills of exchange. 

‘And so are considered also Actes de Com- 
merce all operations in connection with the 
construction, purchase, sale, and resale of 
vessels for foreign and inland navigation, 
maritime transport of all kinds, all purchase 
and sale of rigging apparatus and stores, the 
chartering of vessels and bottomry and re- 
spondentia bonds; all insurance and con- 


‘tracts concerning maritime commerce; all 


agreements and arrangements for paying for 
the crew; all contracts for service of seamen 
for the merchant service.” 

The question of what is a commercial 
transaction within the meaning of the Com- 
mercial Code gives rise to considerable diffi- 
culty. Many cases which might appear to 
come within this class are held not to do so 
and many are expressly excepted. For ex- 
ample, an action brought against a trader 
for goods purchased for his private use is 
excepted; and a suit on a promissory note, 
signed by a person not a trader and not 
given for purposes of exchange, banking or 
commission, may be referred to the Tri- 
bunal Civil at the option of the defendant.' 

Judgment of the Tribunal de Commerce is 
final: 

1. When the parties have expressly stip- 
ulated that it shall be final. 

2. When the principal claim or any coun- 
ter-claim does not exceed the sum of 1500 
francs. A proper case, however, even though 
the amount in controversy, as above, does 
not exceed the sum of 1500 francs, may be 
reviewed by the Court of Cassation, which 
has no power to reverse or revise the judg- 
ment, but can only direct that it be heard 
by another tribunal of commerce. 


PROCEDURE 


The rapidity with which cases are dis- 
posed of in the Tribunaux de Commerce is 


1 Code de Commerce, Arts. 636-638. 











| 


due primarily to the simplicity of their 
procedure. The advantages of the system, 
in economy of time, may be summarized as 
follows: 

1. The pleadings are exceedingly simple. 
The cause is brought before the court by 
means of an Assignation, a sort of combi- 
nation of Summons or Writ and Declara- 
tion or Complaint. This Assignation is 
prepared and served at the request of the 
plaintiff, by a Hwissier (a court official or 
constable). It contains a statement of the 
amount and nature of the plaintiff’s claim. 
In the absence of an affirmative defense a 
general denial is presumed and the com- 
plaint may be said to be traversed of record. 
If the defendant alleges a counter-claim, a 
process, similar to the Assignation must 
be served. This may be said to serve as a 
bill of particulars of the counter-claim. At 
least one day must elapse between the re- 
turn-day of the Assignation and the trial 
of the action. The Tribunal has power, in 
important cases, to order the trial to pro- 
ceed from day to day until concluded. 
There are no vacations in the Tribunal of 
Commerce. In the Department of the 
Seine the Tribunal is divided into twelve 
sections, one of which sits every day and 
each of which sits every fortnight. Ad- 
journments are consequently usually made 
for a period of two weeks, and Remise a 
Quinzaine is a familiar disposition to the 
Paris lawyer. 

2. There are no juries, and the delays 
of taking testimony and lengthy argu- 
ments, as well as the strategies of calendar 
practice, as understood by the English and 
American lawyer, are little known to their 
French confreres. 

3. The judges, being laymen, have little 
regard for technical claims or defenses. 
The Tribunaux, being open to all persons 
who wish to appear before them, are largely 
frequented by men whose professional skill 
is not of the highest order. There is a 


| semi-professional or quasi-official class who 


specialize in the practice of the Tribunal, 
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called ‘‘ Agréés,’’ but, except for their ex- 
perience and prestige, they have no claim 
on the litigant such as have the members 
of the bars pleading before the other courts 
of France. Under the system of the Tri- 
bunal, the inexperience of a large portion 
of those practising before it may be said to 
hasten rather than to retard a decision in 
their respective cases. 

4. The French law of evidence differs 
widely from the English system. The 
French code knows nothing of the rules of 
materiality, relevancy, and competency, so 
dear to the heart of the English or American 
trial-lawyer. Any evidence offered is re- 
ceived and considered according to the 
weight to which it is entitled in the opinion 
of the judge. As a result the delays inci- 
dent to the introduction of evidence under 
the English system, the laying of proper 
foundations, the hearing and weighing of 
objections, cross-examination, etc., are ob- 
viated. And whatever may be said of the 
effect on the system as a science or the re- 
sults from the standpoint of logic and jus- 
tice, it cannot be denied that the French 
rules of evidence, which, to the American 
lawyer, appear conspicuous chiefly by reason 
of their absence, greatly expedite the work 
of the courts in disposing of the causes on 
their dockets. Moreover, excepting in crim- 
inal cases, cases in which the amount in con- 
troversy does not exceed 150 francs and 
where directed by the court in special-cases, 
there is in the French courts no oral evi- 
dence. Letters and other documentary evi- 
- dence are received and considered without 
being sworn and ordinarily without any 
form of legalization. Here again the only 
test of materiality is the view of their worth 
existing in the mind of the judge. 

5. The doctrine of Stare decisis is un- 
known to French law. To render judg- 
ment by way of general and settled decis- 
ions is expressly forbidden by law.! 

While decisions may be and frequently 
are cited for their logic and persuasive force, 


“4 Code Civile, Art. s. 





yet needless to say much of the time which 
would otherwise be consumed in the pe- 
rusal of briefs and the consideration of pre- 
cedents is saved to the courts by this pro- 


vision. A trial in a French court usually 


| consists, therefore, merely in a reading of 


the correspondence and other documents 
submitted by the parties and the hearing of 
the arguments of counsel, directed chiefly to 
the elucidation of the facts in evidence. In 
difficult cases, and cases involving accounts, 
an expert may be asked for his advice (avis) 
or one or three Arbitres nominated by the 
court, either upon its own initiative or at the 
request of the parties. The office of an 
Arbitre is analogous to that of a referee ‘‘to 
hear and determine the issues”’ under the 
American system. The Arbitre, however, 
is an official of the court, from a list of 
which selections are made by the judges 
upon occasion. The Arbitre first attempts 
to effect a compromise between the parties, 
failing in which he examines the evidence 
and files a report with the Greffier or clerk 
of the court. His report is not binding on 
the judge. An argument is usually had by 
the parties or their representatives before a 
Fuge en Delibéré upon the question of con- 
firming the report, after which judgment is 
rendered. A party considering himself ag- 
grieved may appeal to the Tribunal Civil, 
provided the amount in question exceeds 
the sum of 1500 francs. In case of judg- 
ment by default a notice may be served 
stating that the losing party makes Oppo- 
sition to the judgment. The effect of 
such Opposition is to bring the case again 
before the same judge for trial. Before ex- 
ecution the judgment must be registered 
and notified or ‘‘signified”’ to the debtor by 
the Hutssier; registration fees must be paid, 
varying according to the amount and nature 
of the judgment. By a proper application 
in the Assignation the plaintiff may ob- 
tain an Execution provisoire, which means 
that there shall be no stay of execu- 
tion by reason of appeal.’ In such case the 


1 Code de Procédure Civile, Art. 439. 
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money or property in question must be 
held by the Huissier after execution until 
final judgment. 

In bankruptcy a Déclaration de Faillite 
(Declaration of Insolvency) may be issued 
at any time at the request of one or more 
creditors or upon the court’s own motion. 
In this Declaration a member of the Tri- 
bunal is named as Fuge-Commissaire to 
supervise and facilitate the proceeding. An 
appeal will lie in a proper case from an order 
of the ¥uge-Commissaire to the Tribunal de 
Commerce. The insolvent must file a bal- 
ance-sheet or schedule showing his assets 
and liabilities. The law and practice in 
bankruptcy matters are quite similar to 
those under the American system. All 
debts, whether due or not, are discharged 
by the bankruptcy. 


THE SITUATION 


The Tribunal de Commerce is not exempt 
from the blame that attaches to the courts 
of all lands. But it may fairly be said that 
the dissatisfaction with its workings, in the 
minds of the members of the Bar, has its 
foundation chiefly in the fact that its mem- 
bers, not being educated in the science of 
law, do not always grasp the questions pre- 
sented to them in their legal aspect, and 
their decisions bear the stamp of the com- 
mercial training of the judges; savoring, 
perhaps too frequently, of compromise and 
giving rise to great uncertainty. In point 
of celerity, promptness and vigor they are 
exceptionally satisfactory and worthy of 
the emulation of the courts of a rival sys- 
tem. 


Paris, France, April, 1905. 


IN ITALY 


By Henry BuRNHAM BOONE 


Of the Virginia Bar 


HE situation here in legal matters 
offers perhaps little that can be com- 
pared easily with our own. The construc- 
tion of the judiciary is totally different and 
the practice of civil law is so widely at 
variance with the practice of common law 
that it is not plain to see how one can bor- 
row anything of definite use from the other. 
The rapidity with which cases are tried 
in Italy depends in a measure of course upon 
the wishes of the lawyers who conduct the 
cases. Under the practice act of 1901, dis- 
tinction is made between suits commercial 
and suits not commercial. In commercial 
suits the defendant may be cited to appear 
in six days. If he does not appear he must 
be cited again. If at the second citation 
he does not appear, the case is heard with- 
out him and judgment given. 


continuances and no more. 


After judg- | 
ment he has only one month to appeal. If | 
the defendant appears there are allowed five | 
After those | 


have been granted the case must be tried 
or the judge cancels it. The length of time 
allowed for a continuance depends upon the 
judge, but, if one of the parties represents 
that the affair is urgent or merely the set- 
tlement of a debt, he is bound to make it 
short. In all such cases judgment can al- 
ways be had in six months, but it is usually 
had in two. The proportion between the 
cases and the number of courts open to 
hear them is such that if the parties are 
ready they may be heard at the first pres- 
entation of the issue. There is never the 
long list of cases awaiting trial that we 
have. In the practice of law in Italy the 
process is much more summary, but this has 
been true only since 1901 when the practice 
act referred to went into effect. Before 
that a continuance could be had for cause 
shown and the trial of cases was postponed 
often fifteen or twenty times. The rapidity 
with which suits are conducted in Italy is 
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due perhaps in a great degree to the con- 
struction of the civil courts under the 
Legge Civile. There are no juries. In- 
stead the court is composed of a president 
and two associate judges. 
the issue is the settlement of long and in- 
tricate accounts there are commissioners 
whose office and duties are of a permanent 
nature. 

The office of judge is not a chance honor 
depending upon his popularity among voters, 
or his pull with the party in power, or his 
acquaintance with the governor of a state. 
The judiciary of Italy is open to all on the 
basis of qualification and fitness. 
becomes a judge through a systematic course 
of training. Examinations are held every 
year for the positions at the foot of the lad- 
der,and the young man, once entered upon 
this line of work, finds that his promotion 
is steady and dependent upon his qualifica- 
tions. It is a separate department of the 
civil service. The young judge begins his 


In courts where | 


with a jurisdiction up to three hundred 
dollars and also appellate power over the 
cases sent up from the lower court. After 
a certain period of years he then becomes 
one of the judges of the Tribunale or high- 


est civil court of first resort. From this he 


A man) 


may be appointed to the Court of Appeals 
or the Court of Cassatione, the highest court 
in Italy. In the Italian system a judge has 
always been on the bench from his youth, 
and as he probably entered the service from 
the university he has probably never prac- 
tised as an advocate. 

The number of courts sitting in an Italian 
city is dependent upon the amount of busi- 


' ness usually conducted, and with an in- 


career as a petty justice in the lowest civil | 
court with a jurisdiction of suits up to | 
twenty dollars, or as associate justice in a | 


criminal court with jurisdiction over minor 
offenses. 


The next step is to the Pretura | 


crease of business the Minister of Internal 
Affairs must create new courts. A represen- 
tative to the chamber told me to-day that 
any civil suit could be begun to-morrow and 
unless something extraordinary happened 
he could have judgment, appeal, and new 
judgment in six months or less. I believe 
that the absence of juries and the greater 
experience of the judges is after all the 
reason why an Italian court gets through 
so much more business than our own. 


Rog, Iraty, April, 1905. 




















XUM 


The Green Bag 








PUBLISHED MONTHLY AT $4.00 PER ANNUM. SINGLE NUMBERS 50 CENTS. 








Communications in regard to the contents of the Magazine should be addressed to the Editor, 


S. R. WRIGHTINGTON, 31 State Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession; also anything in the 
way of legal antiquities or curiosities, facetie, 
anecdotes, etc. 


By the recent public discussion in Chicago 
of the causes of and remedies for the extreme 
congestion of business in its trial courts, com- 
ing at a time when the Bar of Colorado had 
been devoting much time to the problem of 
remedying the arrears of business in their 
Appellate Courts, and when Rhode Island was 
revising its entire judicial system, and Balti- 
more was experimenting with new methods 
designed to avoid the difficulties experienced 
by Chicago, and Boston was again compelled 
to face the problem of increased court facili- 
ties, public attention has been brought more 
widely and forcibly than for many years to 
the ever old and ever new problem of the 
‘‘Law’s delay.”” In view of all this public 
interest and the necessity which it imposes 
upon lawyers everywhere to form an intelli- 
gent opinion upon the subject — since the 
remedy, if remedy there be, must ultimately 
be found by the lawyers themselves — it has 
seemed that it might be not without interest 
to our readers to have a comprehensive dis- 
cussion of the subject from different points 
of view, and to this purpose we have devoted 
the whole of our present issue. Recently a 
commission in New York studied the local 
problem with special reference to improved 
conditions elsewhere. The publication of the 
results of their researches called to our atten- 
tion the surprising fact that England, the his- 
toric home of legal delay, had been quietly 
mending its procedure during recent years 
until it had attained a celerity with which, 
in this country, there seemed little to compare. 
We, therefore, requested a description of the 
English methods from R. Newton Crane, Esq., 
and submitted proofs of his article to eminent 
judges and lawyers throughout the country, 
requesting an expression of their opinions 





upon the applicability of English methods 
to local conditions and also their suggestions 
upon the general subject. As might be ex- 
pected, in many instances our efforts to obtain 
such contributions were unavailing. Press- 
ure of other business and, perhaps, fear of 
the consequences of hasty expression of opinion 
deterred many. We have been favored, how- 
ever, with contributions from different parts 
of our country by men whose standing in the 
profession gives weight to their word upon 
any discussion of its problems, and on behalf 
of our readers we wish to take this opportunity 
of thanking them for their kindness in taking 
time from their practice, often at great per- 
sonal inconvenience, to assist in forming an 
opinion upon this very important subject. 
Although it seems unnecessary to give any 
extended account of the experience and ability 
of these men, some of the names of our con- 
tributors may be unfamiliar to some of our 
readers, and for their benefit we will pursue 
the custom adopted in previous numbers of 
a brief editorial note. Mr. Fiero, Mr. Russell, 
and Mr. Hayes are among the leading trial 
lawyers of New York. Mr. Fiero is dean 
of the Albany Law School and chairman of 
the committee on law reform of the New 
York State Bar Association. He took an 
active part in the investigation of this sub- 
ject by a New York Commission ten years 
ago. Mr. Hayes was counsel for the Commis- 
sion of 1903, whose report is above referred to. 
Mr. Miller, Mr. Rogers, Mr. Westenhaver, and 
Mr. Gibbes areeminent trial lawyersof Chicago, 
Denver, Cleveland, and Columbia respectively. 
Mr. Rogers was selected to deliver the address 
for the Bar at the installation of the new 
Supreme Court Judges of Colorado, from which 
the contribution we publish is an extract. 
Mr. Elder is one of the leading jury lawyers 
of Boston, and his time is constantly spent 
in the trial of cases. He was one of a com- 
mittee of the Bar selected by the late Chief 
Justice of the Superior Court to advise with 
the judges regarding methods of expediting 
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their business. 


Mr. Storey is generally re- | 


garded as the leader of the Boston Bar, and | 


though he now devotes comparatively little | 


of his time to trial work his early reputation 
was made as a jury lawyer. 
tributors represent the point of view of the 
Bench. Judge Dillon, though best known as 


Our other con- | 


tion for the future. In these days of multi- 
plied statistics it would seem that the results 
of the work of the courts might be calculated 
upon some scientific basis from which reason- 
ably accurate deductions might be made. 
Our English brethren have maintained such 


| a system so long that valuable averages and 


an authority upon municipal corporations, was | 


for many years United States Circuit Judge 
for Iowa. Mr. Stockbridge is Judge of the 
Supreme Bench of Baltimore. Mr. Lunt was 
formerly a nisi prius judge of Colorado, and 
Mr. Stein, until the last state election, held a 
similar position in 
Chicago, where he was 
generally regarded as 
the ablest of his asso- 
ciates. Mr. Swayze is 
a member of the Su- 
preme Court of New 
Jersey. Judge Gross- 
cup is United States 
Circuit Judge for the 
district of Illinois. 

Mr. R. Newton 
Crane whose contr 
bution is the feature of 
this issue was for many 
years in practice in 
St. Louis, and is a 
member of the New 
York Bar, but for 
the past eleven years 
he has been in prac- 
tice as a barrister in 
London, has had an 
extensive practice in 
all the courts, and has 
advised and appeared 
for the American Em- 
bassy and United 
States Government in all legal business and 
litigation. 

One fact that has been forcibly impressed 
upon us in our preparation of this issue, is 
the almost entire absence in this country of 
accurate knowledge as to the efficiency of 
various tribunals. New York, as a result 
of the work of the Commission of 1903, now 
has some statistics to work from, and Chicago 
has recently attempted, in the face of some 
judicial opposition. to provide such informa- 


| 
| 





R. NEWTON 





comparisons are now available. 

A summary of the different comments upon 
Mr. Crane’s article may be of interest to dis- 
tinguish the points upon which there seems 
to me some uniformity of opinion from those 
upon which there is more doubt. There seems 
to be general com- 
mendation of any 
change which will re- 
duce the number of 
new trials granted in 
a single case. This 
is especially com- 
mended by Messrs. 
Fiero, Gibbes, and 
Westenhaver. There 
is also a general desire 
for improvement of the 
lowest courts of record 
and the limitation of 
appeals therefrom. 
This is mentioned by 
Messrs. Gibbes, Wes- 
tenhaver, and Elder. 
The need of better 
judges as well as law- 
yers for the trial of 
cases, and the increase 
in their compensation 
is favored by Messrs. 
Stein, Miller, Swayze, 
and Lunt, and closely 
connected with this 
the English custom 
of a special class of trial lawyers is particu- 
larly approved by Messrs. Fiero and Miller. 
The summary judgment in cases in which 
there is no defense appeals to Messrs. Gibbes, 
Hayes, and Westenhaver, and Mr. Elder calls. 
to mind the similar but little used privilege 
in Massachusetts. The increased interference 
of judges in the trial of facts is approved by 
Messrs. Elder, Storey, and Lunt, though the 
latter doubts the possibility of adopting it in 
this country. Mr. Elder and Mr. Hayes ap- 





CRANE 








YIM 


EDITORIAL DEPARTMENT 311 





prove of the increase in number and quality 
of special masters to relieve judges. The 
limitation of continuances is approved by 
Mr. Gibbes, and opposed by Mr. Fiero. The 
elimination of bills of exceptions is approved 
by Judge Swayze and Mr. Elder, and objected 
to by Mr. Gibbes. The abolition of briefs is 
approved by Judge Swayze, but opposed by 
Mr. Fiero. An increase in costs is regarded 
as essential by Mr. Elder, but though its 
efficacy is admitted, it is not favored by Messrs. 
Fiero and Westenhaver. The summons for 
directions is regarded as an improvement by 
Messrs. Fiero, Hayes, Gibbes. and Elder, but 
under the Ohio practice seems unnecessary 
to Mr. Westenhaver. There are differences in 
American practice which English judges do 
not have to contend with, such as the consti- 
tutional right of trial by jury mentioned by 
Judge Dillon, and the general increase in con- 
stitutional questions referred to by Mr. Rogers. 
The excessive detail and the great opportunity 
for appeals on technicalities in practice under 
the New York Code are emphasized by all of 
the New York contributors. Segregation of 
different classes of common law actions in 
separate courts is commended by Messrs. 
Stockbridge and Elder. ‘ 

On the whole it would seem that many of 
the details of the English procedure can be 
wisely adopted in different localities without 
serious change in present systems. The most 
important of these would seem to be the sum- 
mons for directions. Though the importance 
of this would be diminished if the trial of cases 
could be effectively limited to experts, in this 
country that development seems a product of 
the remote future. However certain it may 
be that the important trials in future must 
be conducted by trained specialists, it seems 
unlikely that we shall for many years estab- 
lish a professional sentiment so strong that a 
strict division of barristers and solicitors can 
be maintained. As long as inexperienced and 
ill-trained lawyers must take up the time of 
the courts it seems of importance that they 
should be forced to hammer their cases into 
proper shape for trial under the direction of 
competent subordinates of the judges, and it 
is submitted that the tendency to settle cases 
would be greatly increased if parties were 
forced to promptly prepare them, and issues 





were distinctly marked out at an early stage 
of their development. Our modern pleadings 
avoid the injustice of the older technicalities, 
but we should recognize their weaknesses and 
strive to remedy them. 

One other suggestion which calls for com- 
paratively little change under our established 
methods in proportion to the results obtain- 
able, is the assignment of special classes of 
cases to special judges. Commercial cases 
where time is of the essence need opportuni- 
ties for speedy hearing which may well be 
refused to that class of cases which lawyers 
and their clients to-day regard with most dis- 
favor, and the multiplication of which on our 
jury lists is the greatest cause of congestion. 
Opinions may well differ as to the effect upon 
these cases of speedy or delayed hearing. Mr. 
Miller thinks that prompt hearings would dis- 
courage much of this litigation which is gen- 
erally deemed dishonest, but a former counsel 
for the Boston & Maine Railroad once said 
that if prompt hearing were given to their 
cases of this nature they would occupy the 
trial courts of Massachusetts to the exclusion 
of everything else for a year. He believed 
that delay afforded greater opportunities for 
settlement. At least there would be general 
agreement that promptness is less important 
for these cases than for commercial cases, and 
the results of the establishment of the separate 
Commercial Court in Baltimore will be awaited 
with interest. It is submitted that it is along 
these lines of specialization that improvement 
in the rapidity with which cases can be handled 
must be looked for. Much is said in these 
commentaries of the desirability of speciali- 
zation of counsel for these purposes, but only 
Judge Stockbridge has called attention to the 
equal importance of specialization on the part 
of trial judges. 

And finally we must admit that the crux 
of the difficulty is exposed by Mr. Hayes when 
he puts the blame on ourselves. Among all 
professions the law alone deliberately divides 
its forces, so that one half, of varying compo- 
nents, is ever striving to perpetuate its his- 
toric defects and take advantage of every 
device to prolong the process of justice. This 
to be sure is the will of the immediate client, 
but are we as a body, blameless in culti- 
vating this code of ethics? 
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CURRENT LEGAL ARTICLES 





This department represents a selection of the most important leading 
The space devoted to a summary does not always represent the relative 


legal periodicals of the preceding month. 


articles in all the English and American 


importance of the article, for essays of the most permanent value are usually so condensed in style that Surther abbre- 


viation is impracticable. 





AGENCY (Estoppel) 

THappEUg D. KENNEsSON in the April Co- 
lumbia Law Review (V. v, p. 261) contends 
that the New York doctrine of the liability 
of a principal for the issue of fraudulent re- 
ceipts by his agent is ‘‘A Misapplication of 
the Doctrine of Estoppel.”’ 

‘‘The doctrine of these cases may be stated 
thus: Where the right of an agent to exercise 
his authority depends upon the existence of 
extrinsic facts, and the exercise of the author- 
ity is itself an express or implied representa- 
tion by the agent that such extrinsic facts 
exist, and the agent exercises his authority 
where such extrinsic facts do not exist, the 
principal is estopped to deny the truth of the 
agent’s representation that such facts do ex- 
ist, and is, therefore, bound by such repre- 
sentation, to any person who has parted with 
value in reliance upon the agent’s representa- 
tion and has acted in good faith. Where, 
however, it appears that the agent has acted 
for his principal in a transaction with himself 
individually, good faith, according to the 
Court of Appeals of New York, calls for no 
inquiry to ascertain whether the agent has in 
fact been impelled by his individual interests 
to abuse the authority conferred upon him by 
his principal.”’. . . 

‘Surely if the plaintiff can deny the truth 
of the agent’s representation and make its 
very want of truth the basis of recovery, the 
principal cannot be refused the right to assert 
its falsity. The principal in such a case is 
bound, if at all, not because of the assumed 
truth of the representation, but just because 
it is false, and the plaintiff has, assuming it to 
be true, acted on such assumption to his detri- 
ment. The action is one of deceit, and the 
falsity of the agent’s repreventation is an es- 
sential element in such an action.’ 

The author commends the distinction 
drawn in other states which imposes a duty 
of inquiry on those dealing with an agent who 
issues such receipts to himself. 


BIOGRAPHY (Brougham) 

An able critique of Lord Brougham by J. A. 
Lovat-Fraser appears in the Juridical Re- 
view for March (V. xvii, p. 17). 





BIOGRAPHY (Kinross) 

Two brief estimates of Lord Kinross, late 
Lord Justice General of Scotland, by Rt. Hon. 
Lord Davey and Thomas Shaw are published 
in the March Juridical Review (V. xvii, p. 1). 





CONSTITUTIONAL LAW (Insular Tariffs) 


“The Final Phase of the Insular Tariff Con- 
troversy,” as presented in a recent case before 
the Supreme Court is discussed by Solicitor- 
General Henry M. Hoyt in the April Yale 
Law Journal (V. xiv, p. 333). As might be 
expected he upholds the broad imperialistic 
view which he calls the ‘‘public side” of the 
argument. In the cases in question the valid- 
ity of the military tariff of the Philippines is 
involved and sustained by the author under 
the war power on the ground of paramount 
war necessities. 





CONSTITUTIONAL LAW (Interstate Commerce) 


“The Concurrent Power of the States to 
Regulate Inter-State and Foreign Commerce”’ 
is discussed by David Walter Brown in the 
April Columbia Law Review (V.v, p. 298). He 
submits as the test for determining when the 
power is exclusive and when it admits of 
state regulation the following: 

“‘Congress has exclusive power to directly 
regulate inter-state and foreign commerce, but 
the several states have power concurrently 
with Congress to indirectly affect that com- 
pPmerce by regulation of its incidents. This 
power of the state is, however, subject to the 
limitation that the law of the state must not 
conflict with a law of Congress on the same 
subject, must not impose a tax upon an in- 





cident of commerce in its capacity as such nor 
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by discriminating nor exceeding the reason- 
able requirements of the case.” ... 

“Tt is now well settled that, subject to the 
limitations above noticed, the state may ex- 
ercise general control over the incidents of 
interstate and foreign commerce in the in- 
terest of public health and order. And the 
distinction between the plenary power of the 
state to control the incidents of that com- 
merce and its lack of power to directly regu- 
late the commerce is clearly indicated and 
sharply defined in the well settled contrasting 
principles that from the absence of Congres- 
sional legislation a presumption arises against 
the power of the state to legislate for the 
direct regulation of commerce, but in favor of 
its power to legislate for the indirect regula- 
tion thereof by regulation of its incidents.” 

From a summary of decided cases he shows 
that ‘‘at the passage of the Sherman Anti- 
Trust Act in 1890 the difference between the 
direct and the indirect regulation of inter- 
state and foreign commerce by the states had 
been well worked out by the Supreme Court, 
and it had been settled by decision upon de- 
cision, from Marshall’s time down, that the 
indirect effect upon that commerce proceeding 
from the regulation of its incidents by the 
states was not obnoxious to the Constitution, 
provided the regulation was reasonable and 
not discriminative, however great that effect 
might be. It was not the degree of the effect, 
but the nature of the regulation which de- 
termined whether the state law was valid or 
invalid. After the passage of the Sherman 
Act the Supreme Court at once perceived the 
relation of this principle to the analogous 
question, whether only direct or also indirect 
and incidental restraint of that commerce was 
obnoxious to the act; and it was decided 
upon reference to the cases which had sus- 
tained the power of the states to indirectly 
regulate commerce, and was settled as decis- 
ively as the Supreme Court can settle any- 
thing, that only such contracts and combina- 
tions as directly, and not such as indirectly, 
restrained commerce were obnoxious to the 
act. In these cases the Supreme Court no- 
where indicates that it gives any peculiar, or 
technical, or constructive meaning to the 
terms ‘direct restraint’ and ‘indirect restraint.’ 
On the contrary, it is evident that these 





terms are used in their ordinary sense. That 
is direct or indirect restraint in law which is 
the one or the other in fact, according to the 
practical understanding and experience of 
men. In this state of the law the Northern 
Securities case reached the Supreme Court. 
It presented a clear example of restraint 
which was not direct in fact, a case wherein 
there was absence of any restraint and the 
presence only of a power to restrain, not ex- 
ercised or threatened to be exercised. And 
the court, departing from the principles of 
eighty years, held the mere power to restrain 
to be actual direct restraint, — by some sin- 
gular process of reasoning, not logical, holding 
that which was indirect restraint in fact to 
be direct restraint in law. Whether a de- 
cision so at variance with the court’s past 
holdings will prove of permanent importance 
in the development of the law or will be rather 
distinguished and whittled down until it is 
found to settle nothing, cannot yet be told. 
But it was a grave departure from the long 
line of prior decisions which uphold as well 
local autonomy as national power and justify 
the alarm with which it was received.” 





CONSTITUTIONAL LAW (Obligation of Contracts. 

Corporations) 

THE treatise by Horace Stern on ‘The 
Limitations of the Power of a State under a 
Reserved Right to Amend or Repeal Charters 
of Incorporation” is concluded in the March 
American Law Register (V. liii, p. 145). This 
chapter treats of ‘“‘the corporation and third 
persons” of whose relations he says: 

“Two propositions have been advanced by 
the courts with general uniformity: 

“‘ First. The mere fact that the state has 
reserved the right to revoke or alter a charter 
of incorporation granted by it gives to it no 
direct power to alter or impair the contracts 
entered into. between the corporation and 
third persons. 

“* Second. A corporation which is subject to 
the reserved power of the state cannot limit 
the exercise of that power by entering into 
contracts with third persons. If the state, 
where no such contract exist, can enact changes 
in the corporate charter, it can enforce such 
changes notwithstanding the fact that it may 
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thereby indirectly be impairing the obligation 
of such contracts. 

“ The result of the combination of these two 
propositions is simply that the state can exer- 
cise no greater and no less power over corpo- 
rations because of the existence of outstanding 
corporate contracts. These contracts are 
themselves beyond the power of the state to 
impair, unless it be as an indirect and remote 
consequence of the state’s revocation or 
amendment of the charter of the corporation 
in accordance with the power which it had 
reserved for that purpose.”’ 

The author then shows many decisions in 
which these principles have been ignored and 
concludes as follows: 

‘This completes our survey of the extent of 
the power of states over corporations whose 
charters are granted under a reserved power 
of revocation or amendment. Whether these 
reservation clauses would have come into ex- 
istence had the doctrine of the police power 
and the other limitations upon the Dartmouth 
College decision originated earlier in our con- 
stitutional history cannot, of course, be pred- 
icated. That, properly construed, they form 
a helpful part of our constitutional and statute 
laws, by rendering corporations subject to 
state and therefore to popular control, is 
undoubted. But it is just as clear that, im- 
properly extended in their scope, they have 
been construed to give to the legislatures of 
the states in many cases an amount of power 
over corporations which is dangerously incon- 
sistent with American theories of the sanctity 
of property and of contract rights — a power 
which renders investments in the stock of 
corporations unsafe because subject to legis- 
lative whims and tyranny, and calling, there- 
fore, it is submitted, for a careful revision of 
prevailing judicial tendencies in this impor- 
tant subject of state and federal jurisprudence.” 

Appended is a collection of the forms of the 
reserved power clauses in the different state 
constitutions. 


CONSTITUTIONAL LAW (Treaties, Amendments of) 


AN important supplement to Mr. Hyde’s 
article on ‘“‘international agreements” in our 
April number is an article by B. M. Thompson 
entitled, ‘‘Power of the Senate to Amend a 
Treaty” in the April Michigan Law Review 





(V. iii, p. 427). It treats of the recent action 
of the Senate in the matter of the Arbitration 
and San Domingo treaties. As to the former 
he contends that in their original form they 
authorized the President to submit to arbi- 
tration only questions which he had authority 
to settle by diplomatic means. He calls atten- 
tion to the important fact which Mr. Hyde 
elaborately discussed that the President has 
authority to enter into international agree- 
ments which are not treaties. Assuming, how- 
ever, the propriety of the Senate’s interpreta- 
tion of these treaties he contends that its 
treatment of them was wholly unauthorized. 

“The authority, power, or prerogative to 
advise the President and to concur is given to 
the Senate. The implied powers conferred 
upon the President and upon the Senate are 
limited to those which are necessary and 
essential to enable each to exercise the power 
specifically granted. The power to advise and 
concur does not include the power to negotiate 
a treaty since the Senate cannot take the first 
step in that direction. It has no authority to 
communicate with, or to receive any commu- 
nication from, any foreign government.’’ Not 
until after the treaty is concluded does it 
come before the Senate for action. Amend- 
ment is then impossible, for that requires the 
assent of the other party thereto. Any such 
attempt on the part of the Senate ‘‘is futile 
and an inexcusable attempt to exercise a 
power expressly conferred by the United 
States upon the President.”’ 

He cites the analogy of the power of con- 
firming appointments under which no one has 
claimed that the Senate might originally nom- 
inate office holders, though in practice it has 
practically usurped that power. In case of a 
treaty there are objections to such usurpation 
not arising in the case of appointments since 
it involves the rights of other nations. He 
contends that if the Senate has a right to 
amend a treaty the President, under his veto 
power, has the right to amend any bill. He 
insists that there are serious dangers in the 
usurpation of power by the Senate and, in 
conclusion he says: 

“It is natural that a body composed of able 
and ambitious men, not responsible for its 
official conduct, either to the people, or to 
any other department of the government, 
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should steadily and persistently endeavor to 
increase its power and importance. The result 
is that a power given the Senate to prevent the 
President from overturning the government 
and destroying the liberties of the people 
threatens now to seriously hamper the Presi- 
dent in the exercise of his executive powers to 
the detriment of the people’s interests at 
home and to the imminent peril of the rights 
of American citizens abroad.” 





CONSTITUTIONAL LAW 
Control) 


(Corporations, Federal 


THE discussion aroused by Mr. Garfield’s 
proposal of ‘‘ Federal Control of Corporations”’ 
is continued by Thomas Thatcher in the April 
Yale Law Journal (V.xiv p. 301). He insists 
that the proposal to regulate incorporation 
under the guise of regulating commerce is a 
stretch of the real limitations of the Constitu- 
tion, and he calls attention to the important 
fact that while the courts may be unable to 
question the motives of Congress and for that 
reason the legislation may be held constitu- 
tional, the duty of Congressmen themselves to 
act within the Constitution must not be for- 
gotten. Assuming, however, the propriety of 
legislation by Congress under the cloak of a 
constitutional power for a purpose outside of 
its jurisdiction for an end which is desirable, 
he contends that the evils of over-capitaliza- 
tion and dishonesty in management are com- 
pletely remediable by state legislation and 
afford no reason for federal control. He sub- 
mits that the only reason by which it can be 
justified is the desire to curb the great corpo- 
rations because of evils relating to competi- 
tion, but he contends that this evil is not 
limited to the corporate form and that no 
practicable scheme of regulation has yet been 
proposed. 





CONTRACTS (Reasonable Time) 


In the Canada Law Journal for April (V. 
xli, p. 305), Frank E. Hodgkins discusses 
“The Basis of Reasonable Time,” as con- 
cerned in the performance of contracts. 

‘‘Many elements will enter into the settling 
of the exact limits of such a time. But they 
are all worked out, not to demonstrate the 





manufacturer’s good faith per se, but to show 
that he is in the position of having so per- 
formed his obligation, according to the con- 
tract, as to enable him to compel performance 
of the latter by the purchaser. The proof is 
idle except for that purpose. Hence it is 
really reasonable time principally from the 
standpoint of the obligee, but modified by 
the situation of the obligor and always having 
regard to the requirements of the contract. 
For, while it may be reasonable under all the 
circumstances of the one, it may not be so 
viewed from the situation of the other. Both 
sides must be considered, but it is obvious that 
the ultimate test is that which, subject to the 
expressed terms of the contract, satisfies the 
requirements of the person to be obligated, 
otherwise it must fail of proof.” ... 

“It was at one time thought that the actual 
or supposed circumstances present to the 
minds of the contracting parties were those 
which must alone be considered in determin- 
ing whether the time occupied was reasonable, 
i.e., reasonable under those particular circum- 
stances. That meant the exclusion of those 
actually arising, but not contemplated. This 
led to strange results, enabling one party to 
hold the other by reason of fictitious and not 
actual occurrences, and reasonable time be- 
came therefore easily calculable. The modern 
view is that the actual conditions of the mo- 
ment, and the real difficulties to be then 
encountered, are the real factors for consider- 
ation.” ... 

‘‘Whether time is fixed or left to be deter- 
mined by the court, it is only one element in 
the contract. It may or may not be essential. 
If it is not vital, then the limit of reasonablé 
time, when fixed by the court, is as if it had 
been mentioned in set terms in the contract. 
When, however, from the nature of the sub- 
ject matter, or the surrounding circumstances, 
or the commercial object of the undertaking, 
the court determines that the time of per- 
formance must necessarily be of supreme im- 
portance, it either holds the parties explicitly 
to the time as named in the contract, or in 
defining unspecified time adopts the strict 
standard which requires a high regard for the 
prompt and business-like performance of the 
obligation. This is what is meant by time 
being of the essence of the agreement.” 
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CORPORATIONS 





(See Constitutional Law) 





JURISPRUDENCE 


A. A. MITCHELL contributes to the Jurid- 
ical Review for March (V. xvii, p. 30) a crit- 
icism of Holland’s division of law into “‘ public”’ 
and ‘“‘private’’ which makes the state in the 
former the possessor of a right correlative to 
the duty of the individual, which right the 
state itself enforces. 

‘‘We think that there is no department of 
law which answers to Professor Holland’s de- 
scription of public law as a law where the 
same person, the state, is both party and 
judge; and, further, that Professor Holland’s 
three branches of public law can be without 
difficulty placed in the corpus juris on other 
principles.’ In the modern developed state 
the legal person who confronts the private in- 
dividual in so-called public law is in no case 
a true legal sovereign, but in every case a 
person as fully subject to law as the private 
individual himself. Or, looked at from the 
other end, judges and Courts of Law are not 
identified with the state as it appears in suits 
before them, but are, on the contrary, set by 
the law as arbiters between the state and 
private persons. Instead of a violation of a 
right in the state, a crime is simply an act 
which the legislator, in his wisdom, regards as 
objectionable and thinks fit to prohibit, that 
is, to make the perpetration of it the occasion 
of the infliction of something positively or 
negatively disagreeable to the perpetrator.” 

The author suggests as a demarkation of 
the whole field of law, the distinction of 
absolute and relative duties, “‘ absolute duties 
being such as are not only, in common 
with all legal duties, commanded and en- 
forced by the state, but enforced by the state 
at the state’s own instance, not at that of a 
private person. The breach of an absolute 
duty is a crime, and we think that the law of 
absolute duties or crimes should be made the 
first great branch of law. From it we pass 
to the more complex and difficult, as well as 
more extensive, branch of relative duties or 
rights, a relative duty being a duty to which 
corresponds a right, defined by Professor Hol- 
land as a power in one person to control the 
actions of another person with the assistance 
of the state.” 


(Analysis of Law) 











LITERATURE OF THE LAW 


THOsE who enjoy the shafts that the unlegat 
have ever driven at our profession, will find 
an interesting collection of such quotations 
gathered by A. E. Wilkinson in an address 
before the Texas Bar Association entitled 
““Law and Literature” which appears in the 
March American Law Review (V.xxxix, p.204). 





NEGLIGENCE (Assumption of Risks) 


Tue English cases on assumption of risks 
are analyzed in the March Juridical Review 
(V. xvii, p. 43) by N. G. L. Child under the 
title ‘‘ Volenti Non Fit Injuria.” 

“The application of the principle involved 
in the maxim presents no difficulties in the 
class of cases where a man needlessly exposes 
himself to a risk, and places himself in a posi- 
tion where there is no duty on the part of an- 
other to protect him from the risk.’”’ Where 
the defendant owed a duty of care “the 
measure of this duty varies greatly. Though 
the maxim says volenti, not scienti, yet mere 
knowledge on the part of the plaintiff of the 
danger causing the injury, if under such cir- 
cumstances as to lead necessarily to the con- 
clusion that the whole risk was voluntarily 
incurred, would disentitle him from bringing 
an action.” This was formerly deemed a 
question for the court, but the tendency now 
is to leave it to the jury. 

“‘In cases in which there is a qualified duty 
to take care — cases, e.g., between master and 
servant, and cases of the invitation class — 
the question which most often arises is, not 
whether the plaintiff voluntarily and rashly 
exposed himself to injury, but whether he 
agreed that if injury should befall him the 
risk was to be his and not the other party’s, 
and unless the defendant can get an affirma- 
tive answer to such a question the plaintiff 
will not be held disentitled to recover. There 
are, however, cases where the duty on the 
defendant is of a higher nature, where the 
plaintiff has a right to expect the place where 
he is to be free from danger. If the defend- 
ant is under a statutory duty to fence ma- 
chinery, and omits this duty, no question of 
volenti non fit injuria arises. 

“‘A person never is volens that he should be 
injured by negligence,’’ but where a person is 
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put by the defendant in a situation where he 
is only suffering inconvenience and to avoid 
that he voluntarily runs into danger, he can- 
not recover, though if the situation had been 
one of alternative dangers he may recover. 





PRACTICE (District Attorney) 


An entertaining and instructive account of 
the work ‘‘In the District Attorney’s Office”’ 
in New York, by Charles C. Nott, Jr., appears 
in the Atlantic Monthly for April. 


PRACTICE (Judicial Legislation) 


THE impossibility of continuing indefinitely 
our present system of case law with the modern 
multiplication of authorities is the inspiration 
of an article on “ Judicial Legislation in New 
York” in the April Yale Law Review (V. xiv, 
p. 312) by Wilbur Larremore. After quoting 
extensively from Mr. Whitney’s article on 
the subject, reviewed in our January number, 
he submits that ‘‘We are not living under 
a system of scientific exposition and develop- 
ment of abstract principles, but, to a large 
degree, under one of judicial arbitration in 
which the courts do what is just in the case 
at bar and cite the nearest favorable previous 
decisions as pretexts.”” He calls attention 
to the recent startling decision of the New 
York Court of Appeals in the ‘Transfer 
Cases’’ where the court expressly disregarded 
the intent of the Legislature in interpreting 
a plain statute. 

“While none of the attempted definitions 
of judicial law-making power may be satis- 
factory, its general nature is well understood. 
The courts constantly are required to make 
new law, but in so doing they should proceed 
by development and extension of settled prin- 
ciples. Radical departures from existing rules, 
abrupt changes of law, arbitrary discrimina- 
tion between substantially analogous states 
of facts, should be made only by a legislature; 
and constitutions forbid special legislation 
even by the representatives of the people un- 
less some legitimate basis of class distinction 
is made to appear. When—as has been 
shown to have been done in New York —a 
court lays down broad rules of public policy; 





applies one principle to one class of litigants 
and the opposite principle to another class, 
though the circumstances are the same; form- 
ulates affirmative rules of right and remedy 
for special kinds of property or business; 
changes the statute law radically because in 
its judgment the legislature has been ill- 
advised, or tardy in heeding the voice of re- 
form; then certainly it may be said that the 
province of the legislature has been usurped. 
The disposition of the respective departments 
of an American government to self-aggran- 
dizement by encroachment upon the rightful 
domain of other departments is well recog- 
nized, and, on the whole, the legislative depart- 
ment has been the chief aggressor. But in 
the broad field of boundless opportunity 
afforded by the litigation of New York, its 
judiciary may be seen to have manifested the 
same tendency on quite an elaborate scale.”’ 





TORTS (Insanity. Negligence) 


Witi1aM B. HornBLowWER contributes an art- 
icle on ‘‘Insanity and the Law of Negligence” 
to the April Columbia Law Review (V. v, p. 
278). He submits that though text-writers 
have declared the lunatic liable for his torts 
just as a sane person, ‘‘it may be questioned 
whether there is any sufficient authority in 
the reported cases for the proposition.” 4 

“The reasons assigned by the text-writers 
for the rule that an insane person can be held 
liable civilly for damages for tort, although not 
liable criminally for the same act, are based 
entirely on expediency.” ‘“‘It is question- 
able whether any one of these reasons is logi- 
cally satisfactory. The analogy between an 
infant and a lunatic is only partially correct.” 
‘The other reasons assigned for holding a luna- 
tic responsible in tort are also open to serious 
question.” 

“Without, however, going into a discus- 
sion of the general proposition that an action 
will lie against a lunatic in tort, and assuming 
that this is the rule of law, whether rightly or 
wrongly so, it is, nevertheless, subject to cer- 
tain qualifications. Thus, it is well estab- 
lished that where actual malice is an essential 
ingredient in the tort, the defendant, if 
insane, cannot be held liable, and even in 
cases where he may be held liable without 
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proof of malice, or where the law presumes 
malice, he cannot be held liable in punitive 
damages. So also, where intent is an inherent 
ingredient in the offense, and where intent 
is not, in itself, conclusively presumed from 
the facts, the defendant will not be liable. 

‘“* When we come to the subject of negligence, 
we find the law to be in a most unsettled con- 
dition. It seems to have been assumed, in 
the earlier dicta in the books, that a lunatic 
would be liable for negligence in like manner 
asasane person.” “ But, if a man be non com- 
pos mentis, it would seem that he should be 
no more liable for negligence than if he were 
blind or paralyzed and thereby physically 
incapacitated from doing or refraining from 
doing what an ordinarily prudent man should 
do or refrain from doing.”’ ‘“‘ That a man should 
be responsible in damages for failing to do 
what he was physically or mentally unable 
to do, is certainly shocking to the common- 
sense of the average individual.’’ ‘‘ What dif- 
ference is there between the case of physical 
obscuration of the senses and the total obscur- 
ation of the mental faculties?” 

“‘The truth is that there seems to be abso- 
lutely no case where the liability of a lunatic 
for culpable negligence has been passed on 
judicially; at least, none has come to the 
notice of the writer, except the case of Wil- 
liams v. Hays, with which the courts played 
battledore and shuttlecock, and which finally 
resulted in favor of the defendant.”’ 

“‘It seems, indeed, most extraordinary that 
the question of the liability of a lunatic for 
negligence should be, at this late date, still 
an open question in this state. One would 
suppose that the question would have arisen 
frequently and would have been frequently 
the subject of adjudication. Similar instances, 
however, are constantly recurring, in the 
experience of every practitioner, where ques- 
tions which lie at the very threshold of our 
jurisprudence seem never to have come before 
the courts for consideration, or, at any rate, 
have never received adjudication by the 
courts of last resort. The true rule and the 
only rule consistent with justice and reason, 
and the rule towards which the authorities 
are evidently tending, is that a person who 
is non compos mentis cannot be held liable 
for negligence.” 











TORTS (Motive in Torts) 

In the Harvard Law Review for April (V. 
XVili, p. 411), Dean Ames, under the title 
““How Far an Act May be a Tort because of 
the Wrongful Motive of the Actor,’’ criticises 
the dictum in Allen v. Flood that the law 
does not ‘“‘take into account motive as con- 
stituting an element of civil wrong.” The 
author collects and considers instances in 
which the courts have passed on the ques- 
tion of wilful damage animated by wrongful 
motive which he divides into three groups. 
““(1) Cases in which the wrongful motive has 
no legal significance, the actor, by general 
judicial opinion, being subject to no liability 
at law, however severe the judgment against 
him in the forum of morals; (2) Cases which 
have divided judicial opinion, some courts 
deciding that the actor should be charged 
because of his wrongful motive, others ruling 
that he should not be charged, notwithstand- 
ing his wrongful motive; (3) Cases in which 
it is generally agreed that the actor should 
be charged because of his wrongful motive.”’ 

In the first group he includes cases where 
the plaintiff himself has violated a legal duty 
and is only suffering the consequences and 
certain instances of privilege in defamation. 
In the second group he includes the use of 
one’s own land not for the benefit of the owner 
but to the detriment of a neighbor. ‘‘That 
the conduct of the defendants in these cases 
is unconscionable no one will deny. That 
they should be forced to make reparation to 
their victims, unless paramount reasons of 
public policy forbid, would seem equally clear. 
But the absence of such reasons is evident 
from the fact that in France and Germany 
and so many of our states the courts have 
allowed reparation, and from the further fact 
that in at least six states statutes have been 
passed making the erection of spite fences a 
tort. Such legislation is likely to spread, so 
that ultimately the cases in this second group 
will belong in the third group.” 

In the third group he includes malicious 
prosecution and abuse of privilege in defama- 
tion and the inducing of breach of contract, 
including the familiar trade’s union cases. 

The author submits that the true rule is 
that ‘‘the wilful causing of damage to another 
by a positive act, whether by one man alone, 
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or by several acting in concert, and whether 
by direct action against him or indirectly by 
inducing a third person to exercise a lawful 
right, is a tort unless there was just cause 
for inflicting the damage; and the question 
whether there was or was not just cause will 
depend, in many cases, but not in all, upon 
the motive of the actor. The motive to an 
act being the ultimate purpose of ‘the actor 
is rightful if that purpose be the benefit of 
others or of himself, wrongful if the purpose 
be damage to another.” 

In conclusion he says: 

“The dictum that our law never regards mo- 
tive as an element in a civil wrong is as far 
from the truth as would be the statement that 
malevolently to damage another is always 
a tort. The truth lies in the middle. In 
certain cases, in spite of the wrongful motive 
of the actor, malevolently to damage another 
is lawful, either because the act is merely the 
exercise of an absolute legal right, or because 
it is justified by paramount considerations of 
public policy. Except in such cases, how- 
ever, wilfully to damage another by a posi- 
tive act and from a spirit of malevolence is 
a tort, even though the same act, if induced 
by a rightful motive, would be lawful.” 





TORTS (Motive. Interference with Contracts) 


‘Interferences with Contracts and Busi- 
ness in New York”’ is the title of an article 
by E. W. Huffcut in the April Harvard Law 
Review (V. xviii, p. 423), in which he also 
discusses the element of motive in torts. 

‘Intentionally to produce any of the above 
results and consequent damages by the use 
of unlawful means, is itself unlawful whatever 
the motive. Intentionally to produce any 
of the above results and consequent damages 
by the use of lawful means, is probably un- 
lawful if the motive be unjustifiable, but is 
certainly lawful if the motive be justifiable. 
In New York no distinction is to be made 
between contracts of service and other con- 
tracts, or between inducing the breach of 
contracts and inducing the termination or 
non-formation of them. The only doubt that 
may be said to exist in this respect is as to 
whether the enticement of servants stands 
on any different footing from the interference 
with the performance of other contracts.” 





It is unlawful to induce a breach of con- 
tract by unlawful means. ‘Assuming a jus- 
tifiable motive (if that be necessary), it is 
not unlawful by persuasion, argument, and 
entreaty, accompanied by picketing, patrol- 
ling, or spying, to induce a breach of contract 
or the termination or non-formation of con- 
tract. Assuming a justifiable motive (if that 
be necessary), it is not unlawful to refuse to 
work with another, or to notify the common 
master of that fact, or to threaten to quit if 
that other is retained in the employment; 
and if as a consequence the obnoxious work- 
man is discharged or fails to obtain employ- 
ment, he has no action for the damages caused 
thereby. Nor is it unlawful to refuse to deal 
with one who refuses to join in a lawful agree- 
ment as to the conduct of a particular busi- 
ness or who fails to keep such agreement; nor 
is it unlawful to notify the other members 
of the association of such non-agreement or 
violation of agreement.” 

Of the importance of motive he says: “It 
is difficult to escape the conclusion that, while 
the matter is by no means settled, the trend 
of opinion, and especially in the appeal courts, 
is decidedly toward making the question of 
motive or purpose a material one. But it is 
probable that the doctrine that ‘intentionally 
inflicting harm upon another is actionable, 
unless it is justified,’ does not mean in New 
York that the actor is put to his justification 
where he has used no unlawful means, but 
that where only means not unlawful per se 
are used the result is presumably lawful, and 
this presumption can be overcome only by 
proof of an unjustifiable motive. In other 
words, there is presumptively a privilege to 
employ any lawful means in social or indus- 
trial relations; argument, persuasion, and 
entreaty are lawful means; and the general 
and common privilege to employ these can 
be overcome only by showing that they are 
employed for an unjustifiable end, that is, 
an end which intentionally inflicts a damage 
upon a particular individual without a cor- 
responding and compensating advantage to 
the one who inflicts it or to those whom he 
represents.”’ 

‘*Motive, therefore, in the sense in which 
that term is here used, must continue to be 
an important element in the decision of cases 
dealing with the interference with contracts 
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and business by persuasion and its incidental | 
aids.” 





TORTS (Unfair Competition) 


An address by William Draper Lewis, de- 
livered before the Congress of Arts and Sci- 
ences, entitled *‘ The Closed Market, the Union 
Shop, and the Common Law,” is printed in 
the April Harvard Law Review (V. xviii, p. 
444). From a brief consideration of recent 
decisions the author declares: 

“That our courts have met the question of 
private law raised by the latest form of ‘ boy- 
cott’ in an uncertain manner. When the 
legality of attempts to close the market by 
economic pressure on those who deal with 
rivals has been called in question, the ten- 
dency has been to regard the acts of the de- 
fendants as lawful; when the legality of similar 
attempts to unionize a shop has been called 
in question, the tendency has been to regard 
such attempts as illegal. In both classes of 
cases, however, we have conflicting decisions.” 

This uncertainty he contends is due to an 
error in fixing the attention primarily on the 
right of the defendant rather than injury to 
the plaintiff. He protests against laying down 
as fundamental the right of the defendant to 
sell labor or to sell goods, and contends that | 
this right is no more fundamental than any 
other, and that its existence depends upon | 
surrounding circumstances. The author pro- 
ceeds to contend for the principle which has 
been explained in detail in these pages in the | 
recent articles by Professor Wyman on the | 
“open market” and the “open shop,” and 
closes as follows: 

“Tt is inevitable that from time to time | 
acts which heretofore have been performed 
under circumstances which either did not in- 
jure others or for which the actors had a valid | 
excuse, come to be performed under circum- 
stances which either produce injury or deprive | 
the usual excuse of its validity. When this | 
occurs, courts are confronted with a new 


| 
| 
| 
| 








question in the law of torts. This is what 
is now occurring in the industrial world. In 
the past the act of buying and selling has 
either been without resulting injury to any- 
one, or if injury has resulted, as in the case 
where sharp competition has driven one of 
the competitiors to the wall, the interest of 
the community in procuring cheaper goods 
has formed a sufficient legal excuse for the 
injury. To-day, however, owing to the greater 
power of combination, the act of granting 
or withholding one’s goods or labor can be 
made under circumstances which produce in- 
jury to others, and deprive the actors of any 
legal excuse for that injury. The worst mod- 
ern examples of this are the attempts, of 
which the acts of the defendants in the cases 
discussed are instances, of associations of 
capitalists and of associations of laborers to 
close the market to outsiders or the shop to 
the non-union man or member of a rival union. 
In all of them the act of the defendants in 
granting or withholding their goods or labor 
was an act oppressive to those who would 
deal with the plaintiff. Its intent was to 
drive the plaintiff out of the trade or business 
which the defendants desired to monopolize 
for themselves. However words sounding of 
‘inherent rights’ may momentarily cloud the 


| issue, in the long run I believe our courts will, 


without exception, declare this form of ‘boy- 
cott’ illegal, and, as in Pennsylvania and 
Massachusetts, hold those who institute it 
liable for the injury they inflict upon others. 
To right the wrong inflicted on particular 
individuals, legislation is not needed. What 
is needed is to get rid of the notion that there 
are some acts, such as buying and selling, 


| which a man has an inherent right to do under 


all circumstances, and hold to the fundamental 
position of our common law — that he who 
injures his fellow-man is liable for that injury, 
unless he can show that the community re- 
gards his act as conducive to the public wel- 
fare.” 
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CORRESPONDENCE 
AN INSTANCE OF PROMPT ENGLISH PROCEDURE 


TEMPLE, Lonpon, EnG., April, 1905. 

The celerity with which the procedure in 
England permits cases to be despatched is 
illustrated by an action which was recently | 
tried in the King’s Bench Division, in which | 
commercial cases are heard. The writ in the | 
action was issued on the 15th of March and | 
judgment was rendered on the 27th, the whole | 
proceedings thus occupying only 13 days. 
The judge offered to give judgment on the 
25th, but postponed it in order to meet the 
convenience of counsel and the parties. On 
the 28th the Appeal Court gave leave to appeal | 
and on the 31st this was argued and judgment | 
was delivered affirming the judgment below 
sixteen days after the issue of the writ. The 
case which was of very great importance, in- 
volving a large sum of money, is noticeable as 
being the first arising out of the war that has | 
come before the Commercial Court. Three ves- 
sels belonging to the Heath Line were chartered | 
by them to take cargoes of coal out to Vladi- | 
vostok. Charter parties and bills of lading were | 
made out for neutral ports, so that if the ves- | 


sels were stopped by the Japanese warships 
they would be able to produce apparently inno- 
cent papers. The real contracts, however, were 
that the vessels were to carry the coal to 
Vladivostok. The vessels started on their 
voyage, but as it is now practically impossible 
to get there without being captured by the 
Japanese, the Law Guarantee and Trust So- 


| ciety (Limited), who were mortgagees of the 


vessels, asked the court to declare that they 
were not bound by the contracts. Mr. Justice 


| Channel made the declaration, upon the ground 


that as the contracts were calculated to im- 
pair the security of the mortgagees, they were 
not contracts within the ordinary business of 
a shipowner. Although the learned judge did 
not in his judgment expressly deal with the 
point, this is the first case in which the right 
of a mortgagee of a ship to repudiate her 
engagements has been upheld where the voy- 
age, as in the present case, has been partially 
performed and a payment made on account 
of freight, and the decision is considered a 
strong one. STuFF Gown. 





A SCOTCH LAWYER-POET 


MonTrEAL, Can., April, 1905. 

I send you herewith a note from the London 

Academy, which you may find interesting. 
R. D. McGrispoy. 

George Outram, who was born one hundred 
years ago, was ‘‘ probably the first in Scotland, 
since the days of Sir Richard Maitland, to 
turn the dry process of law to poetic account.” 
The quality of his verse the English reader 
must take largely on trust, for Outram was 
a congener of Lord Glenlee, who, though a 
‘philosophical and abstracted gentleman,” 
never used an English word when a Scotch 
one could be got. This is to be regretted, in 
Outram’s case, because in ingenuity and fe- 
cundity of rhyme he would not degrade the 
company of Calverley or Owen Seaman. His | 
best known piece is ‘‘The Annuity,” the woful | 
tale of an old lady annuitant, whose persist- | 
ence in life threatened to bring ruin to the | 
astute lawyer who sold her the annuity. In| 
despair he contemplates her removal: 


“T’d try a shot — but whar’s the mark? 
Her vital parts are hid frae me; 
Her backbone wanders through her sark 
In an unkenn’d corkscrewity. 
She’s palsified, an’ shakes her head 
Sae fast about ye scarce can see’t; 
It’s past the power o’ steel or lead 
To settle her annuity.” 

Outram was born at Glasgow, but was edu- 
cated in Edinburgh and called to the Bar 
there in 1827. After two years’ practice he 
became editor of the Glasgow Herald, a post 
which he retained till his death in 1856. By 
far the greater part of his verse is concerned 
with legal subjects, the terminology of Scots 
law seeming to have a perennial fascination 
for his peculiar dry humor. After the fashion 
of the time Outram’s verses were handed 
round in manuscript among a circle of friends 
which included lawyers and men of letters in 
Glasgow and Edinburgh. His ‘‘Legal and 


| other Lyrics’’ were first printed privately in 


1851, and subsequently were published in 1874. 
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“But, pa, what is an ‘idle jest’?”’ 
‘‘There are no idle jests, my son; they are 
all working all the time.’’ — Brooklyn Life. 


‘‘WuatT reason does he give for not paying 
his wife alimony?” 

‘He says that marriage is a lottery, and 
hence alimony is a gambling debt.’’ — Col- 
lier’s Weekly. 


‘“Poor fellow! Isn’t he cross-eyed?” 
“Yes, but he’s a lawyer and you know he’s 
the finest cross-examiner in the state.” 


AN appeal case was called in the Circuit 
Court of Alabama, and the judge wishing to 
know whether or not it was to be tried by a 
jury asked the plaintiff’s attorney if the 
amount involved was less than twenty dollars. 

“If your honor please,” he replied, ‘‘it 
originally involved a three-dollar heifer calf, 
now, however, it involves a yoke of steers 
and two milk cows.” 


A MESSENGER boy had a case against the 
Elevated Railroad a few months ago, and 
obtained a prompt settlement. In spite of 
all that is said about the law’s delay and 
the slowness of great corporations, with their 
claim departments and law departments, this 
claim was honored, as one might say, at sight. 
He was passing under the elevated structure, 
when a pot of red paint fell from above and 
landed on his head and shoulders, running 
down all over his blue uniform. He grabbed 
the paint pot and went straight up to the 
claim agent’s office, where dripping red paint 
on the door mat (they would let him come 
no further into the office) he collected the 
price of a new uniform in what is believed 
to be record time. 


“T— I’ve bought a farm about ten miles 
out of town,” said the man with the black 
eye, as he entered a lawyer’s office. 

““Exactly — exactly. You’ve bought a 


farm and you’ve discovered that one of the 
line fences takes in four or five feet of your 
land. You attempted to discuss the matter 
with the farmer, and he resorted to arms.” 








**Yes.” 

“Well, don’t you worry. You can first sue 
him for assault. Then for battery. Then 
for personal damages. Then we'll take up 
the matter of the fence, and I promise you 
that even if we don’t beat him we can keep 
the case in court for at least twenty-five years. 
Meanwhile, he’ll probably hamstring your 
cows, poison your calves and set fire to your 
barn, and you can begin a new suit almost 
every week. My dear man, you’ve got what 
they call a pudding, and you can have fun 
from now on to the day you die of old age.’” 
— Central Law Journal. 


Just now, when the cry is going up in cities 
like Boston and New York for more judges, 
and complaints about the delays of jury cases 
are loud and emphatic, the following quota- 
tion is not without interest. It is from the 
second volume of the ‘‘ Records of the Court 
of Assistants of the Massachusetts Bay,’’ 
recently published. 

“Att a Court, holden at Newe Towne, 
Octob’ 6™, 1634. It is ordered that Ensigne 
Jennison shalbe ffyned the some of xx® for 
vpbraydeing the Court with Iniustice, vttering 
theis words I pray god deliver mee from this 
Court professing hee had wayted from Court 
to Court & could not have iustice done him — 
&c.”” 


Spain boasts probably the longest law suit 
in the world’s history. It began (says the 
Globe) in 1517, and is still sub judice. The 
case, which concerns a pension, is between 
the Marquis de Viana and the Count Torres 
de Cabrera, and the accumulated sum in dis- 
pute would have reached fabulous millions 
had not four centuries of attorneys, barristers, 
and court officials taken considerate measures 
of appropriation to prevent the sum becom- 
ing unwieldy. In 1872 the case was, in the 
deliberate mind of Spanish jurisprudence, 
deemed more or less ripe for a decision; but 
circumstances every year arose which neces- 
sitated its being set back to the year follow- 
ing. The judges, however, have now become 
apprehensive lest the suit should reach its 
fifth century, and as this might reflect upon 
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the promptitude of Spanish procedure, the 
customary despatch is to be still further 
stimulated to secure that judgment be given 
within a period not exceeding two years 
longer. — The Law Journal. 


THERE has recently appeared in English, 
French and Swedish, a notable and sub- 
stantial volume on Sweden, its people and its 
industry, compiled by order of the govern- 
ment of that country, which, dealing as it 
does with all departments of Swedish life, 
makes an appeal to lawyers as well as to other 
readers. Among other subjects embraced by 
the scope of the work are the civil and crim- 
inal statistics of the country, and to these 
attention may be drawn. As to the figures 
relating to litigation in. civil matters, one 
noticeable feature is the extraordinary dim- 
inution in the number of contested cases in 
recent years. Thus, for the period 1831-1840, 
when Sweden had a population of slightly 
over three millions, the average number of 
cases annually per thousand inhabitants was 
26.69; between 1841 and 1850 the figures 
had dropped to 21.42, and almost continu- 
ously since then there has been a constant 
diminution, so that for 1896-1900, with a 
population of over five millions, the average 
number of cases annually has dropped to 8.12. 
In commenting upon this remarkable decline in 
litigation, the compiler attributes it to a con- 
stantly extending educational improvement 
among the masses which has lessened the 
attractiveness of going to law, but probably 
the more effective cause is found in the hint 
as to the slowness of the procedure in the 
various courts. Something like 40 per cent 
of the cases initiated are, it is stated, com- 
promised or allowed to lapse.— The Law 
Times. 


S1r JoHN MAcCDONNELL, in his introduction 
to the Judicial Statistics for 1903, shows the 
chief movements of legal business during the 
last ten years. One of the most conspicuous 
facts to be gathered from the summary is 
that the business of the High Court has shrunk, 
while that of the County courts has expanded. 
In the King’s Bench Division, the proceedings 
begun increased 1.42 per cent, but the popu- 
lation increased 5.90 per cent; while in the 





Chancery Division — the only section of the 
High Court in which an actual reduction took 
place — the proceedings begun decreased 4.24 
per cent. In the County courts, on the other 
hand, the increase of business — it is 8.70 per 
cent — has been more rapid than the growth 
of the population. Between 1894 and 1903 
the number of proceedings begun in the County 
courts rose from 1,175,340 to 1,342,911; while 
those commenced in the High Court fell from 
83,947 to 83,167. Now that the jurisdiction 
of the County courts has been extended, this 
tendency is likely to be much more evident 
when another decade of litigation is reviewed. 
— The Law Journal. 


From the earliest times the law’s delay has 
been subject for denunciation. The pompous 
pretense that the machinery of the law must 
move at slow and dignified pace is strictly 
kept up to-day as in olden times. 

The case of Harry Gagan, of Cleveland, 
injured by a railway train, which was begun 
through his guardian ten years ago, when he 
was a boy of eleven, and which went up 
through all the courts and was remanded to 
the original court for retrial, has now been 
held invalid because the boy has become of 
age, and must sue in his own name. 

John Rudnik, of Chicago, was injured in 
1885. In 1904 the Supreme Court of Illinois 
awarded him $10,000. If the person or firm 
in whose employ he was injured was prudent 
enough to put away a sum of $10,000 in 1885, 
the beneficent operation of the principle of 
compound interest at six per cent has, by this 
time, added $20,000 to the original deposit. 
The injurer gets the $20,000; the injured 
gets the $10,000— evidently a wrong has 
been done. The man whose leg is crushed 
earns his money when the crushing happens. 
If appeals, demurrers, replies, rejoinders, and 
other jockeyings lead justice astray for nine- 
teen years, it is not the innocent that ought 
to suffer. — The Bar. 


Mr. H. T. Dartiine, the ‘Father of the 
Ushers’ at the Law Courts, has retired after 
forty years’ service in the Chancery Courts, 
Interviewed by a representative of the Daily 
News, who questioned him as to the state of 
the Chancery Courts when he first knew them, 
he said: — 
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“We thought nothing in those days of ris- 

ing for the Long Vacation with eight hundred 
or nine hundred witness cases undisposed of. 
Those were days when there was work, heaps 
of work; people seemed fonder of law then. 
And yet, though there were three ‘sittings’ 
in each year, as well as four ‘terms’, we got 
more holiday. Why, one year, I remember, 
I had no less than six months and two days’ 
holiday. Yet no; I do not believe that we 
kept parties waiting so long, and kept cases 
dangling on so long as has been made out. 
Cases did accumulate a bit, perhaps. But 
those were great days. The judges would 
listen to every word. In the whole of my 
forty years I never knew a judge fall asleep 
during a case. But I often thought they 
were wonderful men to be able to resist the 
temptation so well.”’ 

‘“What was the oddest scene you remem- 
ber?” 

‘“‘T think it was the occasion when a disap- 
pointed suitor threw an egg at the judge’s 
head. It was the funniest sight imaginable, 
his Honour took it so gravely. You will find 
it fully reported in the newspapers at the time, 
March, 1877. The suitor was an American 
named Robert Cosgrave. At the close of the 
court, just as his Honour was rising, Cos- 
grave, who was standing beside me, moved 
suddenly, and — splash went the egg all over 
the judge’s head and neck. At the moment, 
a counsel happened to have risen to make 
an application, and so the Vice-Chancellor 
had resumed his seat. But for that he would 
have received the egg full in his face, so well 
was it aimed. It broke on the top of the 
back of the judge’s chair. I had seized hold 
of Cosgrave; but his Honour was hardly in a 
punning mood, meting out punishment was 
more in his humour. ‘What did you throw 
that egg at me for?’ he asked, when I took 
Cosgrave forward. ‘Because I do not agree 
with your ruling in my case,’ Cosgrave re- 
plied. ‘Well, now, I will give you another, 
and you will see how that will agree with 
you. You will go to prison for contempt of 
court.” ‘For how long?’ asked Cosgrave. 
‘Until I choose to let you out,’ the judge 
retorted. 

“When we searched him at Holloway, we 
found a loaded revolver on him.”— The Law 
Journal. 











‘“‘It is pretty hard,’’ said the Czar, suddenly 
arousing himself from a brown study. 

‘What does your Majesty mean?” asked 
the courtier. 

“‘It’s pretty hard to think of suing for peace, 
when you feel as if you ought to be suing for 
damages.” — Washington Star. 


In connection with lawyers trying to con- 
fuse experts in the witness box in murder 
trials, a case is recalled where the lawyer looked 
quizzically at the doctor who was testifying, 
and said: 

“Doctors sometimes make mistakes, don’t 
they?” 

‘““The same as lawyers,”’ was the reply. 

“But doctors’ mistakes are buried six feet 
under ground,”’ said the lawyer. 

“Yes,” said the doctor, ‘“‘and lawyers’ mis- 
takes sometimes swing in the air.” — Boston 
Record. 


A SUBSCRIBER sends us the following sample 
of the elaborate testimonium clause common 
in English documents: 

“IN WITNESS WHEREDOF these presents 
typewritten on this and the preceding page by 
Mary Jane Eliza Jones, Clerk to Bishop & 
Abbott, Writers, Glasgow, are subscribed by 
us as follows, viz.: — By me the said Archibald 
Bishop at Glasgow on the gth day of February, 
1904, before these witnesses John Alexander 
McArthur and Walter George Robinson, both 
Clerks to the said Bishop & Abbott; and by 
me the said Andrew Abbott at Dumbarton on 
the date last mentioned before these witnesses 
Angus Ferguson, Engineer, Lee Foundry, 
Alexandria, and the said Walter George Rob- 
inson.”’ 


THIS, it is needless to say, is from the sol- 
idly Republican State of Pennsylvania: 

The Democrats of Berks County, Pa., in the 
old days held their annual county meeting at 
the Court House, on the second Monday of 
August, the first day of Court of Quarter 
Sessions, which would bring the constables, 
grand and petit jurors, as well as the prose- 
cuted and prosecutors and their witnesses, to 
court, and assure a large audience. 

These meetings were called at one o’clock 
promptly in the afternoon, and were expected 
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to be over by the time for the meeting of 
court. Joseph Ritter, the court crier in those 
days, had more concern about the dispatch 
of the business of the court than he had for 
that of the Democratic County meeting; and 
near the time appointed for the meeting of 
court, he would have the prisoners on the 
outside of the court-room to be brought in for 
trial immediately after the adjournment of 
the meeting of the Democrats. 

At one of these meetings in the early ’70’s, 
the Committee on Resolutions was detained 
rather longer than usual, and a certain ex- 
judge was asked to speak. He was conclud- 
ing in eloquent style: 

‘Now, my fellow Democrats, in conclusion 
permit me to assure you, that all the indica- 
tions throughout the length and breadth of 
this grand old Commonwealth, point to an 
overwhelming majority; and on the morning 
of the day after the election, the women will 
throw open the windows, the men will open the 
doors, and the cry will be, ‘Make room, the 
Democrats are coming.’’”’ As he repeated, 
‘‘the Democrats are coming,” standing inside 
of the bar in front of the aisle, with his arms 
outstretched at full length, about twenty or 
more of the prisoners came marching through 
the aisle, double file, and halted within a few 
feet of the ex-judge. The meeting was immedi- 
ately adjourned. 


GEN. BENJAMIN F. BuTLER, in pleading a case 
before an inferior court in Massachusetts for 
a poor working-girl who was on his free list, 
caused the presiding judge to threaten to fine 
him for contempt of court, to which Mr. 
Butler replied, in apparent surprise: ‘‘I have 
expressed no contempt for the court; on the 
contrary, I have carefully concealed my feel- 
ings.” 


Lawyer. — What can I do for you, madam? 

ExcitTep CLIENT. — W’y, my man’s ben in 
jail now fer two weeks. ‘Is time’s out an’ 
they won’t let him go. I want you t’ gimme 
a writ o’ “have ’is carcass.” — Chicago Jour- 
nal, 


Acur’s prayer is a suitable one for a young 
lawyer, not merely the request, “‘Give me 
neither poverty nor riches,’ but the other 
parts of it as well. The prayer begins, ‘‘ Re- 





move far from me vanity and lies.” Upon 
reading this request the first time I thought 
that surely the prayer was intended especially 
for young lawyers, ‘“‘Remove jar from me 
vanity and lies.” But when I read the last 
request of the prayer, ‘‘Feed me with food,” 
etc., I knew it was a prayer intended especially 
for young lawyers. They should earnestly 
repeat the whole of it; they will earnestly re- 
peat the last part of it, ‘‘ Feed me with food.”’ 
— EvuceneE Ray in the Albany Law Journal. 


THE city council of Cleveland has recently 
passed an ordinance to issue bonds for ‘‘erect- 
ing hospitals and pest houses and for securing 
a more complete enjoyment thereof.”’ 


An English lawyer was cross-examining the 
plaintiff in a breach-of-promise case. ‘‘ Was 
the defendant’s air, when he promised to 
marry you, perfectly serious, or one of jocu- 
larity?” he inquired. 

“If you please, sir,’ was the reply, ‘‘it was 
all ruffled with ’im a-runnin’ ’is ’ands through 
=” 

‘You misapprehend my meaning,” said the 
lawyer. ‘‘ Was the promise made in utter sin- 
cerity ?”’ 

‘*No, sir, an’ no place like it. It was made 
in the wash-’ouse an’ me a-wringin’ the 
clothes,”’ replied the plaintiff. 


’ 


A JUDGE in one of the New York municipal 
courts has his own quick way of getting into 
the heart of acase. The following is told as a 
true story: — 

The lawyer for the plaintiff had just finished 
presenting his argument, and, as he mopped 
his brow and sat down, the judge stared at 
him admiringly with wide open eyes and open 
mouth. Then he turned to the other lawyer, 
who had risen to his feet. 

“Defendant needn’t plead, plaintiff wins,” 
he shouted. 

‘But, your honor,’”’ protested the lawyer, 
‘let me at least present my case.” 

The judge looked weary. ‘‘ Well, go ahead,” 
he grunted. 

So the lawyer for the defendant went ahead. 
When he had finished, the judge looked at 
him, too, with wide open eyes and open mouth. 

“Don’t it beat the Dutch!” he exclaimed. 
“Defendant wins.” 
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A VERY good story is told of Judge Sherman, 
before whom was tried the Tucker case at 
East Cambridge. He was walking through 
the Boston streets recently, returning a shabby 
cotton umbrella to its owner, looking for all 
the world like a countryman, when a bunco 
steerer stepped up to him and claimed ac- 
quaintance. 

‘*IT don’t seem to remember you,” said the 
judge. 

Upon being urged to refresh his memory, 
the judge, seeing through the little game, 
calmly said: ‘‘ Well, my friend, I have sent so 
many of you boys to jail I can’t remember 
you all, you know.” 


Cor. Hay, the handwriting 
Tucker, was so tormented with questions by 
Atty.-Gen. Parker that he declared he must 
have a drink of water before he could say 
another word. Judge Sheldon, smiling, re- 
plied: ‘‘I guess we’ll adjourn, for it looks, Mr. 
Parker, as if you have pumped him pretty 
dry.”’ 


LAWYER (to office boy). — Samuel, did I see 
you reading a law book this morning? 

OFFICE Boy (proudly). — Yes, sir. 

LAWYER. — Well, Samuel, that gives you 


the status of a law clerk. Your salary will 
be discontinued Saturday. 


He was undergoing a poor debtor exami- 
nation, and it was a new experience for him. 
He had given his name and age and then came 
the question, ‘‘Where do you live?” 

He named a hotel in the city. 

‘‘How much do you pay per week for your 
board?”’ 

“Fifteen dollars.” 

‘Don’t you think that is too much for a 
man who is trying to take the poor debtor’s 
oath?” 

‘I have told the proprietor fifty times that 
it was too much, but he won’t take off a cent.”’ 


A Boston attorney with greater profes- 
sional zeal than sense of humor recently car- 
ried to the Supreme Court exceptions to a 
refusal of his motion for a new trial on the 
ground that two of the jurors slept or were in 
a condition to sleep during the trial. One is 
tempted to suggest the defense of estoppel. 


expert for | 












Ir was several years ago when I was still a 
young lawyer, representing a negro, charged 
with murder, with only one witness for the 
state, whose testimony, if believed by the jury, 
however, would convict my client. I had 
pursued the usual course of asking for con- 
tinuances and postponements, with the hope 
that the state’s only witness might depart 
this life. But naturally there at last came a 
day when no further delay was tolerated by 
the court. On the day set for trial I and my 
client were in our places in court. One look- 
ing at the expressions on our faces might not 
have believed the defendant was the counsel, 
but, no doubt, would have thought that coun- 
sel was defendant. I had almost despaired. 
By a mere coincidence, my mother-in-law, 
who had been visiting her daughter for about 
two months, had set that day to leave for 
her home in another state. The moment 
the case was called it occurred to me, the 


| first time, to make the announcement I did 








make. 

“If your honor please, I cannot go into the 
trial of this case’? —— 

‘Now, counsel will remember that when 
we had this case under consideration last it 
was understood that there should be no fur- 
ther delay,’’ the court interrupted me to say. 

“Your honor will hear me?” I inquired 
meekly, fearing that the court might not ap- 
preciate what I was about to say. 

‘““Oh, certainly, go on,”’ his honor answered. 

“If your honor please, I am in this situa- 
tion.’’ I proceeded to tell the court that 
after a visit of several weeks my mother-in- 
law was making her arrangements to leave on 
the noon train that day, and I felt that I 
would like to see her off; that it was a duty I 
owed her, etc. 

‘How long did you say your mother-in- 
law has been at your house?’’ the court, again 
interrupting me, inquired. 

‘‘Seven weeks, to be accurate,”’ I replied. 

“Mr. Solicitor’? — the court now addressed 
the state’s representative — ‘‘I know you; 
I know that one of your kindly nature will not 
resist this motion to postpone this case.” 

“Certainly not, your honor,” that official 
replied. 

‘‘Counsel is excused; we will try this case 
EuGENE Ray in the Albany 





to-morrow.” 
Law Journal. 
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BREACH OF CONTRACT. 
MOTENESS) 

SUPREME Court oF NEw York, App. Div., 2 Dept. 

A decision which, while grounded on a prin- 
ciple as old as the law of damages and indeed an 
indispensable part of that law, is interesting 
because of the peculiar nature of one of the 
grounds of damage alleged in the case, is that of 
Jenks, J., in Coppola v. Kraushaar, 92 New York 
Supplement, 436. Plaintiff complained that on 
January 3, 1902, he ordered of the defendant 
two gowns for his betrothed, to be made after 
a certain model ; that the defendant was told at 
the time that plaintiff was to wed on January 19, 
and was incurring great expense for the wedding 
feast; that defendant agreed, in consideration of 
fifty dollars, of which he then received from the 
plaintiff ten dollars, to furnish the gowns to the 
woman on or before January 18; that on January 
18 the plaintiff and his betrothed demanded the 
gowns, but that the defendant wholly failed in 
performance; that in consequence of such failure, 
the wedding appointed for January 19 ‘was 
broken off’: by the lady, and the expenses ‘‘ which 
the plaintiff went to in buying presents, wines 
clothes, and other expenses,’’ to the extent of 
five hundred dollars, were ‘‘expended uselessly,”’ 
wherefore he demanded damages in the sum 
stated. The decision of the question presented 
is brief, and cannot be more accurately or con- 
cisely stated than by quoting from the opinion: 
“The suit is novel in view of the damages laid — 
so novel, that one is almost tempted to conjec- 
ture that the pleader has lost sight of the dis- 
tinction between breach of contract and breach 
of promise of ‘marriage. It cannot be said that 
the damages alleged were the immediate and 
necessary result of the breach, or to have entered 
into the contemplation of the parties when they 
made the contract. Although the plaintiff im- 
pressed upon the defendant the necessity of per- 
formance by January 18, by stating the occasion 
of the need, he did not foretell the consequences 
now alleged. He does not allege that either of 
the ‘two dresses’ was the bridal gown. On the 
other hand, there is nothing alleged to show or 
permit the inference that the defendant could or 
should contemplate that his default would result 
in even a postponement of the wedding feast, 
much less that the wedding would ‘be broken’ 
whatever that term may import; and it must im- 
port more than a mere postponement, inasmuch as 
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it is alleged that the expenses for presents, wines, 
and clothes were useless, while presents, wines, and 
clothes, bought in view of a wedding, are only 
useless when the wedding is not only postponed, 
but does not come to pass. Before the defendant 
can be held to these alleged damages for them, 
I think that the parties must have had in con- 
templation that the wedding would never occur 
if the defendant failed to furnish the two dresses 
on the day before the appointed time. While 
such a disappointment would naturally be keen 
to any prospective bride, it is hardly to be con- 
templated, in the absence of specific warning, 
that she would forever refuse to wed, if those 
‘two dresses’ were not forthcoming before the 
day set for the ceremony. The damages are 
too remote. Hadley v. Baxendale, 9 Exch. 341; 
Rochester Lantern Co v. Stiles & Parker Press Co. 
135 N. Y. 209, 31 N. E. 1018; Dodds v. Hakes, 
114 N. Y. 261, 21 N. E. 398; Griffin v. Colver, 
16 N. Y. 489, 69 Am. Dec. 718.” 





CIVIL RIGHTS. (‘‘Prace or Pusiic Accom- 
MODATIONS’’ — BOoOT-BLACKING STAND) 

Court oF APPEALS OF NEW York. 

The decision of the New York Supreme Court, 
Appellate Division, 4th Dept., in Burks v. Bosso, 
81 New York Supplement 384, which was that 
a boot-blacking stand in the corridor of a public 
building is a “place of public accommodation ”’ 
within the meaning of New York Laws 1895, 
c. 1042, § 1, providing that all persons shall be 
entitled to equal accommodation and privileges of 
hotels, theaters aud other places of public ac- 
commodation, is’ reversed. The Supreme Court 
decision was noted in a former number of this 
magazine, so that but brief reference to the facts 
need be made. The statute referred to provides 
a penalty for its violation, and plaintiff brought 
action for the penalty, alleging that he was refused 
accommodation at defendant’s boot-blacking stand 
on account of his color. The Court of Appeals 
in a brief and unanimous opinion holds that in 
view of the well-settled rule that purely statutory 
offenses cannot be established by implication 
and that acts in and of themselves innocent and 
lawful cannot be held to be criminal, unless there 
is a clear and unequivocal intention of the leg- 
islature to make them such, the statute cannot 
be construed as including a boot-blacking estab- 
lishment. The phrase ‘‘other places of public 
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accommodation,’”’ must be regarded as limited and 
qualified by the specific designation of “inns, 
restaurants, hotels, eating-houses, bathhouses, 
barber shops, theaters, music halls, and public 
conveyances on land and water,’’ which precede 
1t. 

The cases of People v. Richards, 108 N. Y. 137, 
15 N. E. 371, 2 Am. St. Rep. 373; People v. N. Y. 
& Manh. Beach Ry. Co., 103 N. Y. 472, 479, 
9 N. Y. 605; Matter of Hermance, 71 N. Y. 481; 
Mangam v. City of Brooklyn, 98 N. Y. 585, 595, 
50 Am. Rep. 705, are cited in support of this prop- 
osition. It is admitted that a boot-blacking 
stand may be said to be a place of public accom- 
modation like the store of a dry-goods merchant, 
a grocer, or the proverbial “butcher, baker, and 
candlestickmaker,”’ but that is very far from 
placing it in the same category with the places 
specifically named in the statute. ‘‘There is,” 
says the court, ‘‘a superficial resemblance between 
the occupation of the barber and that of the 
boot-black, in the sense that both minister to 
the personal comfort and convenience of others, 
but the same argument could be extended far 
beyond the limits necessary to demonstrate that 
not all other places of public accommodation are 
included by relation within the category of the 
things specifically enumerated in the statute. 
The legislature seems to have had no difficulty 
in naming a variety of places and callings that 
have never been regarded as ‘places of public 
accommodation’ under the common law, and 
if boot-blacking stands are to be brought within 
the purview of the statute under the words, ‘and 
all other places of public accommodation,’ it will 
require no great stretch of the imagination to apply 
this statute to innumerable places and callings 
that have never been and probably never will 
be regarded as subject to legislative control or 
direction.” 


CRIMINAL LAW. 
BLOODHOUNDS) 
SuPREME CourT oF KENTUCKY. 

Another contribution to the growing list of 
cases involving the question of the admissibility, 
in prosecutions for crime, of evidence of the 
actions of bloodhounds in tracking the supposed 
criminal, is the case of Denham v. Commonwealth, 
84 Southwestern Reporter, 538. The Iowa case 
of McClurg v. Brenton, 98 Northwestern Reporter, 
881, referred to in these notes some time ago, 
held that in a civil action for trespass by one 
whose premises had been searched at night by 
persons led there by bloodhounds, attempting 
to follow a chicken thief, testimony by one of 
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the searchers as to what he had been informed 
as to the breeding and training of the dogs, and 
that an old schoolmate of his had highly indorsed 
them in a letter, as well as testimony of a witness 
that he had looked up the history of the dogs and 
believed them trained for great capacity for 
following and tracking, and testimony by him 
as to stories he had heard about the ability of 
the dogs, was erroneously admitted. In a nearly 
contemporaneous case from the Supreme Court 
of Nebraska (Brott v. State, 97 N. W. 593), that 
court holds that in a criminal prosecution, evi- 
dence that bloodhounds went from the scene of 
the crime to defendant’s house, is not admissible. 
In the Kentucky case, it was shown that great 
care was taken to prevent anyone from going 
to or about the place of the crime until after 
the bloodhounds were brought there, and that 
the dogs went immediately to the house occupied 
by defendant, went up to him and stopped. The 
owner of the dogs testified as to their age, and 
that both were bloodhounds of good breeding, 
the sire of the older one being a pure bloodhound, 
and the grandsire an English bloodhound, trained 
in tracking men. It was further testified by 
their owner that both dogs had been carefully 
trained in tracking men, and that the older dog 
had tracked and aided in the capture of sixty- 
three criminals, in several of which cases the 
younger dog had assisted. On this evidence, 
the court holds that while the pedigrees of the 
dogs were not asked about or stated with par- 
ticularity, the testimony was sufficient to show 
that they possessed the breeding, qualities, and 
training required by the rule formerly announced 
by the court in Pedigo v. Commonwealth, 103 
Kentucky, 41, 44 Southwestern, 143. 


EMINENT DOMAIN. (Vatue or Property) 
SuPREME Court oF ILLINOIS. 
A novel ground for increase of damages in 
condemnation proceedings is put forward by 
defendant in Dowie v. Chicago, W. & N. S. Ry. 
Co., 73 Northeastern Reporter, 354. The rail- 
road company commenced proceedings to obtain 
a right of way over land included within the 
limits of Zion City, and defendant Dowie claimed 
that the land sought to be taken comprised 
between seventeen and eighteen acres, worth 
$221,000, and that adjacent lands not taken 
would be damaged in the sum of $100,000. The 
land sought to be taken was unimproved, and 
similar land lying adjacent to it could be obtained 
in practically unlimited quantities for from 
$100 to $200 per acre. Defendant and his wit- 
nesses, who were members of his church, testified 
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that the city had in less than two years acquired 
a population of 10,000 or more, and that there 
were 100,000 members of the church, all of whom 
were desirous of residing in Zion City, and were 
coming to it as rapidly as they could dispose 
of their property interests elsewhere. It was 
shown that no one owned any land in the city 
except Dowie himself, and that leases for 1100 
years were given. There was evidence that a 
corporation for the manufacture of lace had been 
organized, and it was expected that this industry 
would be very profitable and furnish employ- 
ment for a large number of people. On these 
facts is based the contention of defendant’s 
counsel; that though the market value of the 
property is the measure of defendant’s damage, 
that market value cannot be calculated upon the 
same basis or theory as that of any other place 
or city in the world, as there is no other organized 
upon the same plan or which had made such 
growth or had such prospects; that this settle- 
ment and property of Dr. Dowie ‘‘were sui gen- 
eris.” ‘‘This latter statement,’’ says the court, 
“may be readily admitted when it is said that 
a city is organized comprising a population of 
at least 10,000, with but a single freeholder in it. 
Dr. Dowie seems to be the only person of. all 
his church that is the owner of a freehold estate 
in any of the land. It may well be doubted if 
that number of people could be brought together 
anywhere or under any conditions other than 
those that seem to surround them under Dr. 
Dowie’s leadership, who would be willing to hold 
their properties under such a tenure.’”’ In dis- 
posing of the contention that the property is 
impressed with an additional value by reason 
of the peculiar conditions existing in Zion City, 
the court says: ‘The right to entertain any re- 
ligious belief one or any number of people may 
see fit to adopt, so long as it does not lead to 
violation of law, is one that is guaranteed by 
the very spirit of our institutions. But that right 
does not bring to it or carry with it increased or 
additional property rights to those held by other 
people adopting other religious views or no reli- 
gious views. The rule of law, as applied to the 
right of condemnation, is alike applicable to the 
property of Dr. Dowie as it is to that of any 
other citizen, and the fact that he may have in 
his mind, and may have formulated, a great plan 
for the upbuilding and salvation of people, cannot 
of itself impress his property with an increased 
value that must be recognized by the law when 
its use is demanded in the name of a state, but 
that property must be measured as other prop- 
erty owned by other people in the same vicinity 
and similarly situated.” 
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MANSLAUGHTER. (ELEMENTS OF OFFENSE) 
MissouRI SUPREME CoURT. 

That even the legislature, omnipotent as it 
seems to be, is circumscribed by some limitations 
not imposed by the organic law is illustrated by 
State v. Hartley, 88 South western Reporter, gio, 
where it is maintained that the legislature is 
governed by the logical principle inhibiting a 
contradiction in terms, and has no power to 
declare a state of facts to constitute a crime, 
which ex vi termini such facts cannot constitute. 

The legislature of Missouri in Rev. St. 1899, 
sec. 1825, declared that any one who shall admin- 
ister to any pregnant woman any medicine, drug, 
or substance, or shall use or employ any instru- 
ment or other means with intent thereby to 
destroy the foetus or child of said pregnant 
woman, shall be guilty of manslaughter in the 
second degree. 

In considering the sufficiency of an indictment 
alleging defendant to have been guilty of the 
acts prohibited by this statute the court holds 
that it states no offense. ‘‘Manslaughter,’”’ says 
the court, ‘‘is distinguished from murder ‘solely 
by the absence of malice as a constituent element 
of the crime. It is not the intent to kill or the 
character of the weapon used which determines 
the grade of the homicide, but simply the inquiry 
whether such intent or the use of such weapon 
proceeded premeditatedly from that wickedness 
of disposition and hardness of heart which the 
law denominates malice, or whether the intent 
was formed suddenly under the influence of some 
violent emotion, which for the instant over- 
whelmed the reason of the slayer. While all 
kinds of homicide not murder are declared to 
be manslaughter by our statute, and all grades 
of homicide classified by it, there can be no man- 
slaughter when there is no homicide, no more 
than there can be murder when there is no homi- 
cide.”” In support of this conclusion the court 
cites State v. Young, 55 Kans. 349, 40 Pac. 659, 
in which the Supreme Court of Kansas in con- 
sidering a statute in almost the exact language 
of the statute involved in the case at bar arrived 
at the same conclusion. 





MARRIAGE. (ILLEGAL CONTRACT — SUBSE- 
QUENT REMOVAL OF IMPEDIMENT — 
EstToppPeEL) 


CHANCERY CourT oF NEW JERSEY. 

A case which is more than ordinarily instruc- 
tive, especially in view of the paucity of cases 
involving the same question, is that of Chamber- 
lain v. Chamberlain, 59 Atlantic Reporter, 813. 
The suit is for divorce, and one of the defenses 
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is that there was no marriage. Plaintiff (the 
wife) had been married prior to her marriage 
with defendant and had been abandoned by her 
husband, who had been absent some three years 
at the time of the latter marriage. This mar- 
riage was entered into by both parties under 
the belief that plaintiff's former husband was 
dead, and the parties thereafter cohabited as 
man and wife. Some time after this marriage, 
“in order to make assurance doubly sure,”’ plain- 
tiff obtained a divorce from her first husband 
and the marital cohabitation was continued as 
before, defendant at all times introducing plain- 
tiff as his wife, and living with her as such for a 
period of over twenty years. After the com- 
mencement of plaintiff’s proceedings for divorce 
it was discovered for the first time that plaintiff's 
first husband was still living, so that the marriage 
between plaintiff and defendant was, at the time 
it was celebrated, wholly void. In considering 
the question whether a legal marriage actually 
existed between plaintiff and defendant, and if 
not, whether defendant was entitled to avail 
himself of that fact, the court makes a clear and 
logical division of the adjudicated cases into 
three classes. 

The case of Campbell v. Campbell, L. R. 1 H. L. 
sec. 182, commonly referred to as the ‘ Breadal- 
bane Case,” is selected as typical of one of these 
classes. In that case a man eloped with a mar- 
ried woman. Subsequently the woman’s husband 
died and this man and woman continued to 
cohabit as they had formerly done, holding 
themselves out to the world as they began to do 
at the time when they first lived together in 
adultery as husband and wife. Under these 
circumstances the House of Lords decided that 
a marriage existed between these people at the 
time when they first became capable of entering 
into such relation. 

As typical of the second class the case of Col- 
lins v. Voorhees, 46 N. J. Eq. 411, 19 Atl. 172, 
is referred to. This case repudiates the doctrine 
of the Breadalbane case, although the facts are 
somewhat dissimilar. In this case one Voorhees 
obtained a fraudulent and void divorce in Con- 
necticut from his wife, who resided in New Jersey, 
knowing at the time that the suit and decree 
were a fraud on his wife and on the court. Ex- 
hibiting this decree to a woman in Massachu- 
setts she was publicly married to him under the 
belief that he was lawfully divorced. Sometime 
after this marriage Voorhees’ wife heard of the 
fraudulent divorce obtained in Connecticut, 
appeared in that cause, had the decree opened, 
filed a cross-bill and obtained a decree of divorce. 
The second wife had no knowledge of this pro- 
ceeding and continued to live with her supposed 
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husband under the belief that they were legally 
married. On this state of facts the Court of 
Errors and Appeals held that the relations of 
Voorhees with the woman with whom the second 
marriage ceremony was performed were not 
matrimonial at the start, and that they continued 
to be meretricious after Voorhees’ wife had ob- 
tained a divorce. 

This case is rather strongly, and apparently 
justly, criticised by Stevenson, V. C., in the case 
under consideration, and it is suggested that the 
husband in that case should have been held to 
be estopped to question the validity of the second 
marriage. 

The Chamberlain case, however, presents facts 
which are somewhat stronger in favor of the 
application of the doctrine of estoppel than were 
those involved in the Voorhees case. In the 
present case it will be remembered both parties 
to the ceremony believed that it was legal, and 
that both were competent to enter into the 
marriage relation, and that after all impediments 
to a legal marriage had been removed, they con- 
tinued to act upon this assumption. There was 
evidence in the present case that defendant had 
persuaded plaintiff that no further marriage was 
necessary after she obtained the divorce from 
her former husband, and that she had acted upon 
his statements in this regard. Under all the 
facts it is held that defendant should be regarded 
as estopped to question the validity of the mar- 
riage. The decision is not, however, rested 
entirely upon this ground, but it is further held 
that a marriage actually existed between the 
parties, dating from the time plaintiff obtained 
her divorce, so that a lawful marriage might 
exist between them. 


MARRIAGE BROKAGE CONTRACT. 
SuPREME CourT oF Iowa. 
So-called marriage brokage contracts have for 
many years been held invalid as contrary to 
public policy, a large number of cases containing 
such holdings being collected in the Century 
Edition of the American Digest, under the title 
“Contracts” in vol. ii, sec. 516. The Supreme 
Court of Iowa, however, in the case of In re 
Grobes’ Estate, 102 Northwestern Reporter, 804, 
takes a position a little in advance of the majority 
of cases. In the Iowa case it was alleged that 
the claimant made a contract with deceased, 
whereby the latter agreed to pay to the former 
a certain sum, if she would go to Chicago and 
see a woman whom he was desirous of marrying, 
and give her information concerning him, and 
that claimant carried out the contract. All of 
the cases hold that no recovery can be had under 
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a contract for services to be rendered in promot- 
ing or bringing about a marriage, but in the lowa 
case it did not appear whether the deceased 
already had a contract of marriage with the 
woman whom claimant was to interview or not, 
and the court holds that the rule which precludes 
a recovery on an ordinary marriage brokage con- 
tract, is as clearly applicable to advice or solici- 
tation with reference to carrying out a marriage 
contract as it is with reference to the formation 
of such a contract. 


MENTAL SUFFERING. (ELEMENTS OF 
DaMAGE — EVIDENCE — DREAmMs) 

SUPREME CourT OF KENTUCKY. 

A case apparently without precedent and well 
illustrating the necessary limits within which 
evidence of physical and mental suffering, as an 
element of damage, must be confined, is that 
of Louisville & N. R. Co. v. Smith, 84 South- 
western Reporter, 755. The action was for per- 
sonal injuries alleged to have been caused by the 
negligence of defendant railroad company. Upon 
the question of the suffering resulting from the 
injury, plaintiff was allowed to testify that he 
dreamed one night that his hand was to be ampu- 
tated, that it troubled him a great deal as to 
how he would get his hand back again, and that 
he told his wife to put it in ice to preserve it, 
so that all of his body could be buried together. 
The court holds that the admission of plaintiff’s 
relation of his dream is not justifiable upon any 
ground, and says that while it was competent 
for him to testifv fully as to the nature and extent 
of his suffering, all the rules of evidence were 
violated in allowing him to recite his dream, 
and this is so, even though certain writers main- 
tain that dreams are due to the physical and 
mental condition of the dreamer. Without pre- 
tending to have made any study of the question 
which would justify the expression of an opinion, 
and expressly disclaiming any intent to do so, 
the writer wishes to append a query. If one 
injured through the negligence of another is 
entitled to recover for the mental as well as 
physical suffering, directly caused by the injury, 
and if it can be shown by expert or other evi- 
dence, that a dream, such as plaintiff had, was 
a natural, probable, or even possible, result of 
the injury, would it be true that plaintiff would 
be precluded from recovering for the mental 
suffering which the dream clearly .caused during 
the time of its existence, merely because he was 
at that time asleep? That mental suffering may 
be experienced during sleep can scarcely admit 
of doubt, and certainly cannot be denied by 
anyone who has experienced the sensation known 








as nightmare, or observed another who is so 
afflicted. Eminent medical authorities agree that 
no mental suffering of the waking moments is 
more intense. If this be true, and this mental 
suffering is the result of the injury, why is it not 
an element of damage, and, consequently, why 
is not evidence of its existence admissible? 


NEGLIGENCE. (PERSONAL INJURIES — 
AMUSEMENT ParK — InJuRY TO PatTRON — 
MEASURE OF CARE REQUIRED) 

SUPREME CourT oF Iowa. 

A case which involves a state of facts which 
is perhaps not particularly unusual, but which 
has, nevertheless, not to our knowledge pre- 
viously furnished foundation for litigation, is that 
of Williams v. National City Park Association, 

102 Northwestern Reporter, 783. . Defendant 

was the owner of an amusement park or field, 

in which it maintained a grand stand or amphi- 
theater containing seats, and having erected over 

its central portion a platform for the use of a 

band. Plaintiff, who had paid her admission to 

the grounds, and also an additional fee for a seat 
in the amphitheater, was injured by the falling 
of a bottle from the band stand. On this state 
of facts it is held that the mere fact that a mem- 
ber of the band, whether he was an employee of 
defendant or of the band director, carelessly 
dropped the bottle upon the plaintiff would not 
sustain a charge of negligence against the defend- 
ant. Upon this point, Mr. Justice Weaver 
says: “The negligence of the servant for which 
the master must respond to a third person is 
negligence in some act or failure to act, within 
the scope of his employment. So far as this 
record shows, the employment of the band was 
for no other purpose than to provide music for 
the occasion, and, ordinarily at least, the relation 
of beer to harmony of sound is not so obviously 
necessary that the passing of bottles between 

members can be said to be within the scope of a 

musician’s employment.’”’ A question of a some- 

what broader scope, and more real practical im- 

portance, is that presented by plaintiff’s conten- 

tion that as she had placed herself in charge of 
defendant it created ‘‘a sort of bailment, just as 
if she had placed herself in a railroad’s hands 
as passenger.’”” The court, however, holds that 
defendant could only be required to exercise 
reasonable care, observing that it would require 
too much ingenuity to adjust the law of bail- 
ments to the implied contract which arises between 
the proprietor of a place of public amusement 
and a visitor who enters such place upon the 
proprietor’s invitation, and that the undertaking 
of such a proprietor is not so similar to that of 
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the common carrier of passengers as to call for 
an application of the same rule of responsibility. 
In support of this ruling the following list of 
authorities is cited: Hart v. Washington Park, 
157 Ill. 9, 41 N. E. 620, 29 L. R. A. 492, 48 Am. 
St. Rep. 298; Fox v. Buffalo Park, (Sup.) 47 N. Y. 
Supp. 788; Lane v. Society, 62 Minn. 175, 64 N. W. 
382, 29 L. R. A. 708; Herrick v. Wixom, (Mich.) 
80 N. W. 117; Scofield v. Wood, 170 Mass. 
415, 49 N. E. 636; Dunn v. Society, 46 Ohio St. 
93, 18 N. E. 496, 1 L. R. A. 754, 15 Am. St. 
Rep. 556; Mastad v. Brethren, 83 Minn. 4o, 85 
N. W. 913, 53 L. R. A. 803, 85 Am. St. Rep. 
446; Railway Co. v. Moore’s Adm’r, 94 Va. 493, 
27S. E. 70, 37 L. R. A. 258; Thompson v. R.R., 
170 Mass. 577, 49 N. E. 913, 40 L. R. A. 345, 
64 Am. St. Rep., 323; Sebeck v. P. V. Verein, 
64 N. J. Law 624, 46 Atl. 631, 50 L. R. A. 199, 
81 Am. St. Rep. 512. 


POLICE POWER. (Trapinc Stamp LEGISLA- 
TION — ARBITRARY D!SCRIMINATION) 

N. Y. SuprEeME Court — App. Div., 4th Dept. 

An apt illustration of the necessity of con- 
stitutional limitations to prevent the necessary 
but sometimes abused police power from exceed- 
ing its legitimate confines, as a beneficent instru- 
ment of protection, and becoming an aggressive 
engine of oppression, is the case of People v. 
Zimmerman, 92 New York Supplement, 497. It 
is a trading stamp case. New York Laws, p. 1651, 
c. 657, prohibited dealing in trading stamps or 
coupon tickets unless the stamp or device should 
have legibly priuted or written on the face thereof, 
the redeemable value thereof in money, required 
the ticket or stamp to be redeemed in goods or 
money at the option of the holder, subjected the 
person charged with its redemption to liability 
for its face value, and made the violation of the 
act a misdemeanor, but excepted from its pro- 
visions tickets or coupons issued by a manufac- 
turer or merchant in its own name, and redeem- 
able by him. It is obvious that the statute was 
designed to, and would put an end to the trading 
stamp business, since if the stamps were redeem- 
able in cash at their face value, the giving of 
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them would be a useless act of circumlocution, | 


the same result being attainable with less expense 
and inconvenience by reducing the price of the 
article sold by the amount of the face value of 
the stamps given. As the court observes, ‘‘ The 
rock on which the system is built, is the redemp- 
tion of the The 
mous quantities of merchandise thus disposed of 


stamps in merchandise enor- 


enables the company of redemption, acting for a 


multitude of business concerns, to purchase very 
close to the 


actual cost, so that each person or 








firm in trade is not called upon to contribute 
the full sum with which it will be chargeable 
upon a cash redemption.” 

In answer to the contention that the statute 
was within the range of the police power, on the 
ground that it was in support of good morals, 
it is said that it is no more against good morals 
to issue a ticket redeemable in merchandise than 
to redeem in money or merchandise at the elec- 
tion of the holder. The pith of each transaction 
is a gift to the purchaser, and as an inducement 
to secure trade, and generally for cash, for in most 
instances payment for the goods is a prerequisite 
to the delivery of the trading stamp or coupon 
ticket. It may be that the trading stamp busi- 
ness tends to demoralize trade. It may be that 
people in moderate or straitened circumstances 
are prone to purchase beyond their means by 
the incitement of a gift after a stated amount 
has been expended. The farmer who attends an 
auction sale is often disposed to buy what he 
does not need, led along by the competition of 
bidding, or by the fact that time is allowed on 
the purchase. If a grocer should reduce the 
price of flour or coffee below cost, it might tend 
to the demoralization of the grocery trade, and 
would certainly be exasperating to his competi- 
tors. These slight derelictions may be impru- 
dent, but they are not the subject of legislative 
control. It is argued that in any event the moral 
question is eliminated by the provision of the 
act which excludes from its operation, tickets 
or coupons issued by a merchant or manufacturer 
in his own name, and redeemable by him, and 
it is submitted that it cannot be so reprehensible 
as to be a crime to issue a coupon ticket redeem- 
able by a third person, and still be without sin 
to issue one redeemable by the seller of the goods. 
It is also held that the statute is unconstitutional 
on the further ground that by allowing merchants 
or manufacturers to deal in trading stamps 
issued by themselves, it creates a preferential 
class. Upon this point it is said, ‘‘The vice, 
it seems, is not in alluring one to buy by promise 
of a gift, but in permitting the promise to be 
fulfilled by another than the seller. It is a nar- 
row ledge for the distinction to rest upon, when 
in one instance the transaction is subject to leg- 
islative control to the extent of confiscation, 
while in the other it goes without let or hin- 
drance. If the seller, by arrangement with a re- 
sponsible company, secures the performance of 
the agreement; and the arrangement is satisfac- 
tory to the buyer, it would seem that such a plan 
ought not to be made a crime, while redemption 
bv the merchant is deemed an honest transaction. 
The 
pret nded 


statute is not founded on the moral claim 
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is that there was no marriage. Plaintiff (the 
wife) had been married prior to her marriage 
with defendant and had been abandoned by her 
husband, who had been absent some three years 
at the time of the latter marriage. This mar- 
riage was entered into by both parties under 
the belief that plaintiff’s former husband was 
dead, and the parties thereafter cohabited as 
man and wife. Some time after this marriage, 
“in order to make assurance doubly sure,’’ plain- 
tiff obtained a divorce from her first husband 
and the marital cohabitation was continued as 
before, defendant at all times introducing plain- 
tiff as his wife, and living with her as such for a 
period of over twenty years. After the com- 
mencement of plaintiff's proceedings for divorce 
it was discovered for the first time that plaintiff’s 
first husband was still living, so that the marriage 
between plaintiff and defendant was, at the time 
it was celebrated, wholly void. In considering 
the question whether a legal marriage actually 
existed between plaintiff and defendant, and if 
not, whether defendant was entitled to avail 
himself of that fact, the court makes a clear and 
logical division of the adjudicated cases into 
three classes. 

The case of Campbell v. Campbell, L. R. 1 H. L. 
sec. 182, commonly referred to as the ‘ Breadal- 
bane Case,’’ is selected as typical of one of these 
classes. In that case a man eloped with a mar- 
ried woman. Subsequently the woman’s husband 
diced and this man and woman continued to 
cohabit as they had formerly done, holding 
themselves out to the world as they began to do 
at the time when they first lived together in 
adultery as husband and wife. Under these 
circumstances the House of Lords decided that 
a marriage existed between these people at the 
time when they first became capable of entering 
into such relation. 

As typical of the second class the case of Col- 
lins v. Voorhees, 46 N. J. Eq. 411, 19 Atl. 172, 
is referred to. This case repudiates the doctrine 
of the Breadalbane case, although the facts are 
somewhat dissimilar. In this case one Voorhees 
obtained a fraudulent and void divorce in Con- 
necticut from his wife, who resided in New Jersey, 
knowing at the time that the suit and decree 
were a fraud on his wife and on the court. Ex- 
hibiting this decree to a woman in Massachu- 
setts she was publicly married to him under the 
belief that he was lawfully divorced. Sometime 
after this marriage Voorhees’ wife heard of the 
fraudulent 
appeared in that cause, had the decree opened, 
filed a cross-bill and obtained a decree of divorce. 
The second wife had no knowledge of this pro- 
ceeding and continued to live with her supposed 


divorce obtained in Connecticut, 
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husband under the belief that they were legally 
married. On this state of facts the Court of 
Errors and Appeals held that the relations of 
Voorhees with the woman with whom the second 
marriage performed were not 
matrimonial at the start, and that they continued 
to be meretricious after Voorhees’ wife had ob- 
tained a divorce. 

This case is rather strongly, and apparently 
justly, criticised by Stevenson, V. C., in the case 
under consideration, and it is suggested that the 
husband in that case should have been held to 
be estopped to question the validity of the second 
marriage. 

The Chamberlain case, however, presents facts 
which are somewhat stronger in favor of the 
application of the doctrine of estoppel than were 
those involved in the Voorhees case. In the 
present case it will be remembered both parties 
to the ceremony believed that it was legal, and 
that both were competent to enter into the 
marriage relation, and that after all impediments 
to a legal marriage had been removed, they con- 
tinued to act upon this assumption. There was 
evidence in the present case that defendant had 
persuaded plaintiff that no further marriage was 
necessary after she obtained the divorce from 
her former husband, and that she had acted upon 
his statements in this regard. Under all the 
facts it is held that defendant should be regarded 
as estopped to question the validity of the mar- 
riage. The decision is not, however, rested 
entirely upon this ground, but it is further held 
that a marriage actually existed between the 
parties, dating from the time plaintiff obtained 
her divorce, so that a lawful marriage might 
exist between them. 


ceremony was 


MARRIAGE BROKAGE CONTRACT. 
SuPREME Court oF Iowa. 
So-called marriage brokage contracts have for 
many years been held invalid as contrary to 
public policy, a large number of cases containing 
such holdings being collected in the Century 
Edition of the American Digest, under the title 
“Contracts” sec. 516. The Supreme 
Court of Iowa, however, in the case of In re 
Grobes’ Estate, 102 Northwestern Reporter, 804, 
takes a position a little in advance of the majority 
In the Iowa case it was alleged that 
the claimant made a contract with deceased, 
whereby the latter agreed to pay to the former 
a certain sum, if she would go to Chicago and 
see a woman whom he was desirous of marrying, 
and give her information concerning him, and 
that claimant carried out the contract. All of 
the cases hold that no recovery can be had under 


in vol. ii, 


of cases. 
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a contract for services to be rendered in promot- 
ing or bringing about a marriage, but in the lowa 
case it did not appear whether the deceased 
already had a contract of marriage with the 
woman whom claimant was to interview or not, 
and the court holds that the rule which precludes 
a recovery on an ordinary marriage brokage con- 
tract, is as clearly applicable to advice or solici- 
tation with reference to carrying out a marriage 
contract as it is with reference to the formation 
of such a contract. 


MENTAL SUFFERING. (ELEMENTS OF 
DaMaGE — EvipENcCE — DrREAMs) 

SUPREME Court oF KENTUCKY. 

A case apparently without precedent and well 
illustrating the necessary limits within which 
evidence of physical and mental suffering, as an 
element of damage, must be confined, is that 
of Louisville & N. R. Co. v. Smith, 84 South- 
western Reporter, 755. The action was for per- 
sonal injuries alleged to have been caused by the 
negligence of defendant railroad company. Upon 
the question of the suffering resulting from the 
injury, plaintiff was allowed to testify that he 
dreamed one night that his hand was to be ampu- 
tated, that it troubled him a great deal as to 
how he would get his hand back again, and that 
he told his wife to put it in ice to preserve it, 
so that all of his body could be buried together. 
The court holds that the admission of plaintiff’s 
relation of his dream is not justifiable upon any 
ground, and says that while it was competent 
for him to testifv fully as to the nature and extent 
of his suffering, all the rules of evidence were 
violated in allowing him to recite his dream, 
and this is so, even though certain writers main- 
tain that dreams are due to the physical and 
mental condition of the dreamer. Without pre- 
tending to have made any study of the question 
which would justify the expression of an opinion, 
and expressly disclaiming any intent to do so, 
the writer wishes to append a query. If one 
injured through the negligence of another is 
entitled to recover for the mental as well as 
physical suffering, directly caused by the injury, 
and if it can be shown by expert or other evi- 
dence, that a dream, such as plaintiff had, was 
a natural, probable, or even possible, result of 
the injury, would it be true that plaintiff would 
be precluded from recovering for the mental 
suffering which the dream clearly caused during 
the time of its existence, merely because he was 
at that time asleep? That mental suffering may 
be experienced during sleep can scarcely admit 
of doubt, and certainly cannot be denied by 
anyone who has experienced the sensation known 
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as nightmare, or observed another who is so 
atflicted. Eminent medical authorities agree that 
no mental suffering of the waking moments is 
more intense. If this be true, and this mental 
suffering is the result of the injury, why is it not 
an element of damage, and, consequently, why 
is not evidence of its existence admissible? 


NEGLIGENCE. (PERSONAL INJURIES — 
AMUSEMENT PARK — INJURY TO PATRON — 
MEASURE OF CARE REQUIRED) 

SUPREME Court oF Iowa. 

A case which involves a state of facts which 
is perhaps not particularly unusual, but which 
has, nevertheless, not to our knowledge pre- 
viously furnished foundation for litigation, is that 
of Williams v. National City Park Association, 

102 Northwestern Reporter, 783. Defendant 

was the owner of an amusement park or field, 

in which it maintained a grand stand or amphi- 
theater containing seats, and having erected over 

its central portion a platform for the use of a 

band. Plaintiff, who had paid her admission to 

the grounds, and also an additional fee for a seat 
in the amphitheater, was injured by the falling 
of a bottle from the band stand. On this state 
of facts it is held that the mere fact that a mem- 
ber of the band, whether he was an employee of 
defendant or of the band director, carelessly 
dropped the bottle upon the plaintiff would not 
sustain a charge of negligence against the defend- 
ant. Upon this point, Mr. Justice Weaver 
says: ‘‘The negligence of the servant for which 
the master must respond to a third person is 
negligence in some act or failure to act, within 
the scope of his employment. So far as this 
record shows, the employment of the band was 
for no other purpose than to provide music for 
the occasion, and, ordinarily at least, the relation 
of beer to harmony of sound is not so obviously 
necessary that the passing of bottles between 

members can be said to be within the scope of a 

musician’s employment.’ A question of a some- 

what broader scope, and more real practical im- 

portance, is that presented by plaintiff’s conten- 

tion that as she had placed herself in charge of 
defendant it created ‘“‘a sort of bailment, just as 
if she had placed herself in‘a railroad’s hands 
as passenger.”’ The court, however, holds that 
defendant could only be required to exercise 
reasonable care, observing that it would require 
too much ingenuity to adjust the law of bail- 
ments to the implied contract which arises between 
the proprietor of a place of public amusement 
and a visitor who enters such place upon the 
proprietor’s invitation, and that the undertaking 
of such a proprietor is not so similar to that of 
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the common carrier of passengers as to call for 
an application of the same rule of responsibility. 
In support of this ruling the following list of 
authorities is cited: Hart v. Washington Park, 
157 Ill. 9, 41 N. E. 620, 29 L. R. A. 492, 48 Am. 
St. Rep. 298; Fox v. Buffalo Park, (Sup.) 47 N. Y. 
Supp. 788; Lane v. Society, 62 Minn. 175, 64 N. W. 
382, 29 L. R. A. 708; Herrick v. Wixom, (Mich.) 
80 N. W. 117; Scofield v. Wood, 170 Mass. 
415, 49 N. E. 636; Dunn wv. Society, 46 Ohio St. 
93, 18 N. E. 496, 1 L. R. A. 754, 15 Am. St. 
Rep. 556; Mastad v. Brethren, 83 Minn. 4o, 85 
N. W. 913, 53 L. R. A. 803, 85 Am. St. Rep. 
446; Railway Co. v. Moore’s Adm’r, 94 Va. 493, 
27S. E. 70, 37 L. R. A. 258; Thompson v. R. R., 
170 Mass. 577, 49 N. E. 913, 40 L. R. A. 345, 
64 Am. St. Rep., 323; Sebeck v. P. V. Verein, 
64 N. J. Law 624, 46 Atl. 631, 50 L. R. A. 199, 
81 Am. St. Rep. 512. 


POLICE POWER. (Trapinc Stamp LEGIsLA- 
TION — ARBITRARY DISCRIMINATION) 

N. Y. SuPREME Court — App. Div., 4th Dept. 

An apt illustration of the necessity of con- 
stitutional limitations to prevent the necessary 
but sometimes abused police power from exceed- 
ing its legitimate confines, as a beneficent instru- 
ment of protection, and becoming an aggressive 
engine of oppression, is the case of People v. 
Zimmerman, g2 New York Supplement, 497. It 
is a trading stamp case. New York Laws, p. 1651, 
ce. 657, prohibited dealing in trading stamps or 
coupon tickets unless the stamp or device should 
have legibly printed or written on the face thereof, 
the redeemable value thereof in money, required 
the ticket or stamp to be redeemed in goods or 
money at the option of the holder, subjected the 
person charged with its redemption to liability 
for its face value, and made the violation of the 
act a misdemeanor, but excepted from its pro- 
visions tickets or coupons issued by a manufac- 
turer or merchant in its own name, and redeem- 
able by him. It is obvious that the statute was 
designed to, and would put an end to the trading 
stamp business, since if the stamps were redeem- 
able in cash at their face value, the giving of 
them would be a useless act of circumlocution, 
the same result being attainable with less expense 
and inconvenience by reducing the price of the 
article sold by the amount of the face value of 
the stamps given. As the court observes, ‘‘The 
rock on which the system is built, is the redemp- 
tion of the stamps in merchandise. The enor- 
mous quantities of merchandise thus disposed of 
enables the company of redemption, acting for a 
multitude of business concerns, to purchase very 
close to the actual cost, so that each person or 
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firm in trade is not called upon to contribute 
the full sum with which it will be chargeable 
upon a cash redemption.” 

In answer to the contention that the statute 
was within the range of the police power, on the 
ground that it was in support of good morals, 
it is said that it is no more against good morals 
to issue a ticket redeemable in merchandise than 
to redeem in money or merchandise at the elec- 
tion of the holder. The pith of each transaction 
is a gift to the purchaser, and as an inducement 
to secure trade, and generally for cash, for in most 
instances payment for the goods is a prerequisite 
to the delivery of the trading stamp or coupon 
ticket. It may be that the trading stamp busi- 
ness tends to demoralize trade. It may be that 
people in moderate or straitened circumstances 
are prone to purchase beyond their means by 
the incitement of a gift after a stated amount 
has been expended. The farmer who attends an 
auction sale is often disposed to buy what he 
does not need, led along by the competition of 
bidding, or by the fact that time is allowed on 
the purchase. If a grocer should reduce the 
price of flour or coffee below cost, it might tend 
to the demoralization of the grocery trade, and 
would certainly be exasperating to his competi- 
tors. These slight derelictions may be impru- 
dent, but they are not the subject of legislative 
control. It is argued that in any event the moral 
question is eliminated by the provision of the 
act which excludes from its operation, tickets 
or coupons issued by a merchant or manufacturer 
in his own name, and redeemable by him, and 
it is submitted that it cannot be so reprehensible 
as to be a crime to issue a coupon ticket redeem- 
able by a third person, and still be without sin 
to issue one redeemable by the seller of the goods. 
It is also held that the statute is unconstitutional 
on the further ground that by allowing merchants 
or manufacturers to deal in trading stamps 
issued by themselves, it creates a preferential 
class. Upon this point it is said, ‘‘The vice, 
it seems, is not in alluring one to buy by promise 
of a gift, but in permitting the promise to be 
fulfilled by another than the seller. It is a nar- 
row ledge for the distinction to rest upon, when 
in one instance the transaction is subject to leg- 
islative control to the extent of confiscation, 
while in the other it goes without let or hin- 
drance. If the seller, by arrangement with a re- 
sponsible company, secures the performance of 
the agreement, and the arrangement is satisfac- 
tory to the buyer, it would seem that such a plan 
ought not to be made a crime, while redemption 
by the merchant is deemed an honest transaction. 
The statute is not founded on the moral claim 
pretended. 
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